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Patient Decisions and Psychiatric Hospitals: Quandaries of the
Patient Self Determination Act
by Bethany Spielman, Ph.D., J.D.

The Patient Self Determination Act (PSDA)' went into effect on December 1,1991. The Act includes an
informational requirement mandating that, upon admission to a hospital, nursing home, or hospice, or upon
enrollment in a health maintenance organization receiving Medicare or Medicaid funds, patients must be
informed of their right to refuse treatment and to formulate a living will or appoint a health care proxy. The
Act’s purpose, in part, was to increase the number of people who exercise their rights to execute an advance

directive and refuse medical care.

Among those who may choose to exercise that right are the thirty-two million Americans who suffer each
year from a diagnosable mental disorder. One and one-half million have a chronically disabling mental illness
such as schizophrenia, other psychoses, or severe alcoholism.

The Patient Self Determination Act and Psychiatric Facilities

The threshold question regarding the PSDA in
mental health contexts is: does it apply to them at
all? The answer requires an examination of the Act’s
text and legislative history. The text of the PSDA
saysitis tobeapplied to hospitals, nursing facilities,
home health or personal service providers, hos-
pices, health maintenance organizations, and other
prepaid agencies. Therefore it does apply to psychi-
atric facilities if the term “hospitals” (or “other eli-
gible organizations”) includes psychiatric facilities.
Psychiatric facilities are

that it meant them to be excluded, either. It is
reasonable to conclude psychiatricfacilities are cov-
ered by the Act.

The Act states that a provider must give written
information to each individual concerning rights
under statelaw to make decisions concerning “medi-
cal care.” The PSDA is intended to enhance “the
right to accept or to refuse medical or surgical treat-
ment,” and that phrase appears both in the text and
also regularly in the legislative history of the Act.
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artificial nutrition and hydration in Senator
Danforth’s home state of Missouri. In his remarks to
the Senate, Danforth included references to her
family’s dilemma.?

Because psychiatric treatment is a form of medi-
cal care, the text of the PSDA must be understood to
require disclosure of information about the right to
accept or refuse psychiatric treatment. Under the
PSDA, psychiatric facilities would be required to
inform patients of existinglaw regarding therightto
refuse psychiatric treatment as well as the right to
refuse nonpsychiatric treatment and to formulate
advance directives. The Patient Self-Determina-
tion Act contains an antidiscrimination clause. It
states that providers should not condition the provi-
sion of care or otherwise discriminate against an
individual based on whether or not the individual
has executed an advance directive. The
antidiscrimination clause is not to be construed as
requiring provision of care that conflicts with ad-
vance directives. But it will prevent psychiatric fa-
cilities from skirting the problems that advance
directives create by simply avoiding the patients
who have the directives. Facilities must accept a
patient who already has an advance directive and
inform those who don’t of their right to formulate
one.

This aspectof the PSDA may conflict with current
law in several jurisdictions. For example, under
Florida law,? a voluntary patient who refuses con-
sent or revokes consent may be discharged from a
psychiatric hospital within three days, or proceed-
ings forinvoluntary placement maybeinstituted, or
emergency treatment may be given in the least
restrictive manner. If a facility exercises the first
option -- discharge -- on a patient with an advance
directive, that patient may under certain circum-
stances charge the facility with discrimination.

Psychiatric facilities cannot, therefore, avoid the
problems associated with advance directives by
transferring patients to another facility. The prob-
lems resulting from the formulation and implemen-
tation of advance directives will have to be faced by
the facilities in which they arise.

What kinds of problems will most likely arise
when the PSDA is applied in psychiatric settings?
Some problems will not be unique to psychiatric
settings: the difficulty of complying with the Act
when patients are not decisionally capable upon
admission; the lack of support within health care
institutions for those patients who want to formu-
late an advance directive while in the hospital; and
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the potential for coercing patients into formulating
an advance directive. Other problems may be
unique to psychiatric settings, but are primarily
problems of implementation. For example, akind of
cognitive dissonance may arise if psychiatric facili-
ties comply with PSDA’s public education require-
ment. No one expects a psychiatric hospital to be
educating the public about the right to refuse life
sustaining treatment.

Unanticipated legal and policy issues will also
arise. The PSDA requires only the dissemination of
information about statelaws. It does not require that
any new statutory rights be created, or that state law
change in any way. However, the law that has
developed around the right to refuse life sustaining
care will now be “imported” into mental health
facilities. PSDA brings together two bodies of law
that previously rarely came together. Before the
PSDA, thelaws were separate; conflicts and difficult
questions could beignored. Now, intersections and
conflicts need to be examined carefully.

Although the Act does not enlarge or constrict
the scope of patients’ rights in psychiatricsettings, it
raises three kinds of questions at the intersection of
the law of refusal of treatment and the law of ad-
vance directives. The first questions arise from the
suspect capacity of the patient at the time an ad-
vance directive is formulated. Second are questions
regarding advance refusal of psychiatric care, and
third are questions arising from concern for the
differential effect of advance refusal of life sustain-
ing treatment on patients with differing psychiatric
histories.

In this paper, I will examine problems that arise
in the context of each of those questions.

Advance Directives by a Patients with a
Psychiatric History

Whenever an advance directive is adopted, it is
fair to ask: how well can the potential patientimag-
ine the circumstances under which her directive will
be implemented? For example, can someone who
has never been terminally ill, and has never been in
an intensive care unit, and has never decided about
forgoing life sustaining treatment possibly imagine
what her decisions would be under those circum-
stances? When psychiatric care is involved, the dif-
ficulty of imagining future circumstances becomes
even more complex. If someone has never been
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mentallyill, how can sheimagine what her decisions
would be if she were? And if she has been seriously
mentallyill, why should anyone trust her decisional
capacity completely?

The cloud of suspicion that settles on those with
asignificant psychiatrichistory generates twomajor
questions in relation to advance directives: 1) how
probative can an advance directive by a patient with
a significant psychiatric history be? and 2) how
broad is the scope of decisional incapacity implied
by involuntary commitment statues?

In its 1990 Cruzan* decision, the U.S. Supreme
Court held that states may require clear and con-
vincing evidence of anincompetent patient’s wishes
before permitting withdrawal of life sustaining care.
Not all states do require clear and convincing evi-
dence. But evenin thosesstates with alower standard
of proof, questions about the probity of an advance
directive executed by someone with a psychiatric
history will arise.

Manyliving will statutesrequire that one or more
physicians certify that the individual formulating
the directive is terminallyill. But durable powers of
attorney for health care may be executed under
more informal circumstances. Some states merely
require that two witnesses sign a statement that the
principal is of sound mind and not under duress.
Those witnesses need not be mental health profes-
sionals; in fact, they could be fellow patients on a
psychiatric unit. In some states, the conditions
under which durable powers of attorney are ex-
ecuted may be considerably less formal than condi-
tions under which a valid will must be executed.
Where there are active grassroots “health decisions”
movements, thousands of advance directives are
executed in informal public meetings at which infor-
mation about advance directives is disseminated,
and participants formulate directives after breaking
up into small groups. Neither psychiatrists nor law-
yers are required for groups to do their work of
completing directives.

There is no reported case in which the validity of
an advance directive has been challenged because of
the questionable capacity of the principal at thetime
of formulation. But a directive written by someone
with a psychiatric history under extremely informal
conditions could be challenged, and could fail to
meet a state’s “clear and convincing” standard.
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Decisional Incapacity and Involuntary
Commitment

A second question arises when the capacity of the
principal at the time of formulation is suspect: what
scope of incapacity to make health decisions do
involuntary commitmentstatutesimply? This ques-
tionis mostimportant when two conditions are met:
the first condition is that a state incorporates intoits
involuntary commitment statute criteria such as
“patient lacks capacity to make informed decisions

- continued on page 15 -
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In the U. S. Supreme Court

Nevada defendant has constitutional right
to unmedicated court appearance

Riggins v. Nevada, 112 S. Ct. 1810 (U.S.Nev., May 18,
1992).

The Supreme Court overruled aNevadadecision
that allowed the administration of anti-psychotic
medication to a criminal defendant without his con-
sent. In a 7-2 decision authored by Justice Sandra
Day O’Connor, the Court held that the defendant
had been deprived of his right to refuse anti-psy-
chotic medication.

David Riggins was charged with murder and
robbery in 1987. Shortly after he was taken into
custody, Riggins reported hearing voices and com-
plained of sleeplessness. Dr. Edward Quass, a
privatepsychiatristwhotreated patients at the prison
in Clark County, Nevada, prescribed a daily dose of
800 milligrams of Mellaril, an anti-psychotic drug
thatRiggins had taken previously. Riggins was also
given Dilantin, an anticonvulsant drug.

In 1988, Riggins was examined by three court-
appointed psychiatrists and found competent to
stand trial in the Clark County District Court. Later
that year, Riggins filed a motion to suspend the
administration of Mellaril and Dilantin until the
conclusion of his criminal trial so that he could
appear in court unmedicated to offer an insanity
defense. The motion was denied and Riggins was
tried, convicted, and sentenced to death. The Ne-
vada Supreme Court affirmed the decision on the
ground that testimony from experts at trial was
sufficient to alert the jury to Mellaril’s effect on the
defendant’s demeanor and testimony.

The Supreme Court restricted its review to the
issue of whether the involuntary administration of
Mellaril denied Riggins a “Full and Fair Trial,” as
guaranteed under the Sixth and Fourteenth Amend-
ments. In Washington v. Harper, 494 U.S. 210
(1990)(See 10 Developments in Mental Health Law 15,
1990) the Court found that a prisoner retained a
liberty interest in avoiding involuntary medication,
particularly when the medication significantly in-
terferes with the patient’s personality. The State’s
penological interests may outweigh this right, how-
ever, if it can demonstrate that the drugs are both
necessary and either medically appropriate or the

least intrusive method of protecting the safety of the
patient or of others. Once Riggins asked to termi-
nateMellaril, the Statebecame obligated toshow the
drug’s necessity. No such evidence was presented
by the State, and, as a result, Riggins’ liberty inter-
ests were never evaluated by the lower courts. The
Court found that this error may have impaired
Riggins’ right to a full and fair trial, and that the use
of expert testimony could not repair the potentially
damaging effect that Riggins’ drug-induced de-
meanor may have had on the jury. Without any
evidence from the State showing the necessity of
Mellaril, the Court would not sustain the verdict.

In a concurring opinion, Justice Kennedy pre-
sented a dramatic condemnation of anti-psychotic
medication. He equated involuntary medication to
the fabrication of material evidence aboutaperson’s
personality. JusticeKennedy’s opinion emphasized
that no defendant should be involuntarily medi-
cated during a trial if his or her behavior will be
affected in any substantial manner.

Current mental illness required to hold
insanity acquittee in psychiatric facility

Foucha v. Louisiana, 112 S. Ct. 1780 (U.S. La., May 18,
1992).

The Supreme Court ruled that an insanify
acquittee found to be dangerous but not mentallyill
must be released from a mental institution. The
Court’s decision invalidated a Louisiana law th::\t
provided for confinement of insanity acquittees in
psychiatric facilities based on dangerousness alone.

Initially, Terry Foucha was found incompetent
to stand trial on charges of aggravated burglary
and illegal discharge of a firearm. Four months
later, a court hearing concluded that Fouch.a’s com-
petency was restored. After a full trial, in 1_984
Foucha was found not guilty by reason of insanity.
Consistent with state law for the disposition of
insanity acquittees, he was committed to the East
Feliciana (Louisiana) Forensic Facility.

In 1988, the facility recommended that he be
released because doctors had seen no ev1.dence of
mental illness since his commitment. Testimony at
asanity hearing revealed that Fouchahad recovere
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from the drug induced psychosis from which he
previously suffered, but that he could still be danger-
ous. This conclusion was based on hisbehavior in the
institution and his diagnosis as an antisocial person-
ality. Although “antisocial personality” is a diagnos-
able disorder, it is not included as a mental illness
that would justify commitment. The court neverthe-
less ordered Foucha returned to the institution.

The Court of Appeals and the Louisiana Supreme
Courtrefused toreversethetrial court’sruling. Foucha
argued that the Louisiana provision which provided
for his continued confinement based on dangerous-
ness alone without mental illness denied him due
process and equal protection in violation of the Four-
teenth Amendment.

In an opinion by Justice White, the Supreme Court
restated the requirement that confinement of insanity
aquittees be based on current mental illness as well as
dangerousness. A connection between the purpose
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of confinement (treatment for mental illness) and
the type of confinement (in a psychiatric hospital)
is necessary to satisfy due process. [Jones v. United
States, 463 U.S. 354 (1983).]

Justice White went on to specify that the Louisi-
ana scheme for confinement of dangerous insanity
aquittees should be more narrowly tailored to
serve state purposes and provide appropriate pro-
cedural safeguards to protect those to whom it
would be applied. Only three other justices joined
in a separate section of the opinion in which Justice
White added that the Louisiana statute denied
Foucha equal protection. Pointing out that con-
victed criminals are not required to show they are
not dangerous before they are released, White
stated that freedom from confinement is a funda-
mental right which the state must show a very
convincing reason for denying to any particular

group.

UPCOMING INSTITUTE PROGRAMS

23rd Semi-Annual Forensic Symposium
October 30, 1992

Basic Forensic Evaluation Training Program
November 10, 11, 12, 16, 17, and 18, 1992
March 2, 3, 4, 8, 9, and 10, 1993

Advanced Forensic Evaluation Training
Program
December 2 and 3, 1992
June 9 and 10, 1993

Civil Commitment Training Programs
October 5 and 6, 1992
January 14 and 15,1993
February 25 and 26, 1993

16th Annual Mental Health Law Symposium
April 1 and 2, 1993
Richmond Hyatt

For Information please call 804/924-5435
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In the Federal Courts

Past absenteeism due to alcoholism
triggers Rehabilitation Act analysis

Teahan v. Metro-North Commuter R.R., 951 F.2d 511 (2nd
Cir (N.Y.)) (1991).

John Teahan worked for the Metro-North Com-
muter Railroad from 1983 to 1988 in telecommuni-
cations maintenance; he suffers from alchoholism.
Hisjob tenure was marked by routineand unexcused
absences from work. The absences were related to
and a consequence of his substance abuse. Follow-
ing a course of discipline including warnings and
suspensions, Teahan notified his employer of his
abuse problem. He subsequently had additional
unexcused absences and was so informed via letter
from his employer in 1987. He entered a thirty-day
rehabilitation program which he completed, then as
allowed under his union contract, returned to work.
His employer, continuing the progressive discipline
required under a collective bargaining agreement,
eventually fired Teahan.

Teahan'’s challenge to his termination, relying
upon language in section 504 of the Rehabilitation
Act, was dismissed at trial. The trial court reasoned
thatalthough the problematicabsences wererelated
to alcoholism, and even though alcoholism is a
handicap under the Act, Teahan was fired because
of attendance, not handicap.

The appellate court determined that dismissal of
Teahan’s case by the trial court on a motion for
summary judgment was premature, stating that
“whether or not absenteeism is *caused’ by alcohol-
ismis a question of fact” that should beleft fora jury
to decide. The burden-shifting procedural rules in
section 504 suits require that Teahan be given the
opportunity to proveheis “otherwise qualified” for
the job despite behavior--unexcused absences--the
employer relied on as justification for termination
even while it admitted the absences were linked to
the handicapping condition of alcoholism.

A second issue that surfaced on appeal involved
characterizing Teahan’s alcoholism as the “current”
abuse of drugs. Recent amendments to the Rehabili-
tation Act do not require employers to accomodate
current drug or alcohol abuse as a handicap. In
other words, while a history of substance abuse may
not form the basis for descriminatory treatment of

employees who have overcome the effects of their
addictions, ongoing abuse need not be tolerated.
Since Teahan had entered a rehabilitation program
before he received notice of termination, a question
arose whether his employer relied on past or current
abuse as a motive for the termination. The policy
behind this distinction is to encourage employees to
seek rehabilitation, thus the temporal sequence of
abuse, rehabilitation and termination is critical.

The employer argued that the delay in firing was
a result of a lengthy time lag between initial notice
and eventual termination required by union con-
tract. But for the contract, Teahan would not have
been able to enter and complete his rehabilitation
program. The appellate court nevertheless con-
cluded that the relevant time for determining
whether alcohol abuse is “current” or “past” is the
actual time of firing, regardless of the effect of union
agreements that may actually delay the day of
termination.

Qualified immunity protects police for
wrongful psychiatric detention

Gooden v. Howard County, Maryland, 954 F.2d 960 (4th
Cir. (Md.)) (1991).

The officers involved and Theresa Gooden differ
on their accounts of what happened March 2, 1987.
The police first met Gooden, whoisblack, when they
responded two weeks earlier to a call from Denise
Beck, her white downstairs neighbor. Beck reported
hearing screaming and yelling in the apartment
above her, Gooden’sapartment. The policeleftafter
questioning Gooden who stated that she had been
asleep and heard nothing.

The officers returned to the apartment complexto
respond to another call from Beck. The officers
claim to have heard “long, blood-chilling screams”
that convinced them that someone was being hurt.
The went to Gooden'’s apartment where they stated
they heard another scream coming from within the
apartment.

During questioning, Gooden admitted that she
“yelped” once because she burned herself with an
iron and that she was on the phone with a friend
when the police knocked. The police described
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Gooden as “evasive and vague.”

Thepoliceleft Gooden’s apartment and returned
to Beck’s apartment where they heard more noises
and voices of both a man and a woman. They later
reported thatthe noises were coming from Gooden'’s
apartment. When they again confronted Gooden
she reported that she had been on the phone while
they were downstairs. The officers conferred with
one another and decided that Ms. Gooden was
mentally disordered and a threat to herself.

In the absence of other plausible explanations for
the disturbance, they concluded that Gooden could
be suffering from multiple personality disorder,
throwing herself against the apartment walls and
speaking alternately in male and female voices.

Following their return to Gooden’s apartment,
the police took her into custody, handcuffed her,
and transported her to a local hospital for a psychi-
atric evaluation. The examining doctor found no
signs of mental illness and released Ms. Gooden.

Before they had left for the hospital another
apartment complex resident, Mr. Cummings, told
the police that the noises were coming from the
apartment below Beck’s where a couple had been
arguing, and that they had taken the wrong person.
Although in court the officers did not recall the
conversation, their report showed they did investi-
gate a domestic dispute and file a report on the
couple living below Ms. Beck.

As aresult of the her detention, Ms. Gooden sued
the county, the chief of police and the individual
officers under the civil rights statutes 42 US.C. §
1983 and 42 U.S.C. § 1985(3), claiming a racially
motivated deprivation of civil rights. The district
court dismissed the actions against the county and
the chief of police but denied the officers’ claims that
they were entitled to qualified immunity. The offic-
ers appealed the district court’s decision. Meeting
as a three judge panel, the Fourth Circuit Court of
Appeals upheld the lower court. The officers re-
quested a rehearing before the entire court meeting
en bank (a total of eleven judges) and it was granted.

In certain instances a police officer is protected
from civil liability and can invoke aright toqualified
immunity for official actions. Gooden argued thatin
this case the officers should notbeimmune from suit
because: (1) the facts of the case are disputed, (2) the
judgment of the police was wrong, and (3) the
officers violated clearly established principles for
detention and psychiatric evaluations.

Admitting that the facts were in dispute, the
court stated that the relevant inquiry was the rea-
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sonableness of the officers’ perceptions. Since the
court found no evidence that the officers’ mistaken
perceptions were unreasonable, it held that it was
proper to determine qualified immunity without
the need for a trial.

That the police were in error was not dispositive
for the court. The court reasoned that if every
officer’s mistake can lead to a claim for damages,
police would be overdeterred and frozen from fear
of personal liability.

The final issue concerned whether the officers
had violated a clearly established law when they
detained Gooden. Despite the fact that the Fourth
Amendment prohibits detentions for psychiatric
evaluations without probable cause, that term has
rarely been defined in the context of psychiatric
detention. The courtalsoemphasized thatthe deter-
mination of dangerousness is far more difficult than
determining probable cause. This difficulty allows
the police greater latitude in detaining individuals
for psychiatric evaluations than for arrests in crimi-
nal cases. Under the circumstances, the court con-
cluded that the police did not have “adequate legal
guidance” to know that their conduct might violate
Gooden’s constitutional rights.

In effect, the court’s ruling allows Maryland po-
lice to detain citizens for psychiatric evaluations as
long as they can articulate some plausible subjective
impressions that would justify their actions, and no
specific precedent exists that would prohibit the
detention.

Recovering addicts are “handicapped”
under the Fair Housing Act

U.S. v. Southern Management Corp., 955 F.2nd 914 (4th
Cir. (Va.)) (1992).

The United States Fourth Circuit Court of Ap-
peals has decided that recovering drug addicts are
entitled to protection from discrimination under the
Fair Housing Act. The court upheld a trial court
judgment against Southern Management Corpora-
tion (SMC) which had refused to rent apartments to
clients of the Fairfax-Falls Church Community Ser-
vices Board (CSB) Crossroads drug and alcohol
abuse program. However, the court vacated the
award of monetary damages and penalties against
SMC.

The Community Services Board’s drug and alco-
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hol abuse program in Alexandria, Virginia includes
a re-entry phase in which clients who have been
drug-free for a year live in CSB rented apartments
while CSB employees continue to monitor their
progress. In July 1989, after contact by CSB employ-
ees, SMC refused to lease any apartments for there-
entry phase of the program. In response to SMC’s
refusal to rent the apartments, Justice Department
attorneys brought an action under the Fair Housing
Act, 42 U.S.C. § 3601 et seq. (1990), claiming that
SMC'’s actions discriminated against handicapped
individuals.

The trial court ruled that the clients of the CSB
were “handicapped” within the meaning of the Fair
Housing Act. The jury found that SMC had dis-
criminated against the clients and awarded $ 10,000
in compensatory damages and $ 26,280 in punitive
damages. The courtalso assessed a $50,000 penalty
and issued an injunction ordering SMC to rent
apartments tothe CSB. SMCappealed thejudgment
claiming that even if the CSB clients were handi-
capped, they fell within an exception which ex-
cludes drugusers and addicts from the protection of
the Act.

The Court of Appeals upheld the trial court,
agreeing that both the statute and regulations of the
Department of Housing and Urban Development
defining handicap apply to recovering addicts.

Although former substance abusers are within
the definition of "handicapped”, the Fair Housing
Act contains an exclusion that SMC invoked to bar
CSB clients from the Act’s protection. That exclu-
sion bars persons with a “current, illegal use of or
addiction to a controlled substance....” 42U.S.C. §
3602(h).

Those who sought to rent the apartments had
been drug-free for one year, and were not currently
using a controlled substance. SMC, however, ar-
gued that “addiction” includes persons addicted to,
but no longer using, controlled substances. SMC
asserted that medically, addiction is a chronic dis-
ease, without cure, despite recovery.

The courtrejected that argument after reviewing
the Congressional report submitted with the pro-
posed amendments to the Fair Housing Act. The
committee report recognized two categories of ad-
dicts--current addicts and former addicts. Because
the intent of Congress was not to exclude former, or
recovered, addicts, the court concluded that clients
inthere-entry phase werenot excluded from protec-
tion as handicapped individuals.

Finally, the court noted that the Americans with
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Disabilities Act of 1990 (ADA), though not in effect
at the time of the SMC refusal to rent, clarified any
ambiguity. The ADA provides that an individual
whohas “successfully completed a supervised drug
rehabilitation program and is no longer engagingin
theillegal use of drugs...” is handicapped and is not
within the exclusion barring drug addicts.

Although the court affirmed the trial court’s in-
junction ordering SMC to rent apartments to the
CSB, the court vacated damages and the penalty; it
stated that monetary relief was inequitable in light
of the ambiguity in the statute excluding addicts.
Given the clarity of the ADA, in future cases of
discrimination in housing against former addicts
damages may be available.

VA cannot terminate benefits to mentally
incompetent

Disabled Am. Veterans v. U.S. Dept. of Veterans Affairs,
962 F.2nd 136 (2nd Cir. (N.Y.)) (1992).

The Disabled American Veterans brought a class
action challenging the constitutionality of Section
8001 of the Omnibus Budget Reconciliation Act of
1990, 38 U.S.C. § 3205. Section 3205 is a form of
workers’ compensation for veterans and terminates
compensation for veterans who the Department of
Veterans Affairs (VA)deems mentallyincompetent,
and who (1) have no spouse, minor children, or
dependent parent; (2) are not institutionalized at
public expense; and (3) who have estates in excess of
$ 25,000. Compensation resumes only when the
estate reaches $ 10,000. The section affects only
those individuals whom the VA dlassifies as men-
tally incompetent. Thus, an individual whois men-
tally competent, with an estate greater that $ 25,000,
and without dependents will getcompensation while
a mentally incompetent individual will not.

In challenging the constitutionality of the statute
under the equal protection clause of the fifth amend-
ment, theplaintiffssought an injunction whichwould
bar the VA from enforcing the law. Thedistrict court
granted the injunction finding that discrimination
against mentally incompetent claimants was not
rationally related to the goals of the statute such as
deficit reduction orinhibiting fiduciary misconduct.
The injunction will prohibit the VA from terminat-
ing benefits to mentally incompetent veteranssolely
because of their mental conditions.
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Cases From Other States

Criminal contempt not available to deter
refusal of medication by Indiana mental
patient

Matter of Tarpley, 581 N.E.2d 1251 (Ind. 1991).

Timothy Tarpleyhasbeen diagnosed with chronic
paranoid schizophrenia, and civilly committed to
treatment at acommunity mental health center since
1987. Outpatient civil commitment is available un-
der Indianalaw to patients who otherwise would be
involuntarily confined within psychiatric institu-
tions, but maylive successfullyin the community if
they cooperate with specific conditions of a treat-
ment plan administered by mental health profes-
sionals. Tarpley’s commitment was conditioned
upon continuance of all prescribed medications,
attendance at mental health center therapy sessions,
and abstinence from drugs and alcohol.

Following reports that Tarpley was missing
therapy sessions and was in need of medication, a
courthearing washeld. Since he continued torefuse
his medication, the court found Tarpley in contempt
of court and he was taken tojail, where he remained
for twenty-nine days in early 1990.

The Indiana Court of Appeals heard the first
challenge to the contempt order and concurred with
the trial court. Outpatient commitment was the
constitutionally mandated “least restrictive alterna-
tive” available, but required an acceptance of medi-
cation in order to be effective, the court found.
Tarpley’s refusal occured in light of the possibility of
afinding of contempt, and was thus “willful, volun-
tary and knowing.” He was represented by counsel
at the contempt hearing, and therefore no violation
of due process occurred. (In re Tarpley, 566 N.E.2d
71 (Ind. Ct. App. 1991). (See 11 Developments in
Mental Health Law 13, 1991)

At the next level of review, the Indiana Supreme
Court reversed the contempt citation, concluding
that statelaw did not allow for forcible medication of
an outpatient. It ruled that courts may, however,
invoke the status of outpatient commitment for
mental patients who meet four criteria. Patients
must be: 1) mentally ill and dangerous or gravely
disabled; 2) likely to respond to therapy as an out-
patient; 3) not likely to be dangerous or gravely
disabled if they comply with therapy; and 4) likely
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to cooperate with therapy.

Since the evidence was “overwhelming” that
Tarpley did not meet the fourth criterion, he was not
a true candidate for outpatient commitment. The
lower court should have proceeded with inpatient
commitment to an appropriate psychiatric facility.
“Placing a mentally ill person in jail for contempt of
a court order, as opposed to commiting such a
person to a mental institution where his medical
needs would be properly monitored “ was inconsis-
tent with Indiana law, according to the Indiana
Court.

Psychopathy plus HIV fails as grounds for
indeterminate commitment in Minnesota

In Re Robert Stilinovich, 479 N.W.2d 731, (Minn. App.
1992).

Minnesota law allows for the indeterminate civil
commitment of individuals diagnosed as “psycho-
pathic personalities” and includes under this rubric
people who, because of emotional instability or
impulsivity of behavior, are “irresponsible for per-
sonal conduct with regard to sexual matters and
thereby dangerous to others.” (Minn.Stat. s 526.09
(1990)).

Following voluntary presentation for admission
to a mental health center, Robert Stilinovich threat-
ened to kill a physician and police officers. He was
taken to a hospital from which he escaped, and to a
second hospital where he refused medication. The
efforts of 15 people were necessary to restrain him.
While he was in custody pending a petition to
commit him as mentally ill, he propositioned and
touched men and women sexually at least nine
times. Healso told asocial worker thatalthough he
wasHIV positive, he wished tohave sex with people
and did notintend to tell them of his medical condi-
tion.

Testimony concerning this behavior was heard at
the commitmenthearing, along with a psychiatrist’s
report that though Stilinovich was free from mental
illness and understood his behavior, he had no
desire to control it. He was consequently committed
under Minnesota law as a “psychopathic personal-
ity” for an observation period of 60 days, pending
review by psychiatric facility staff.
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The hospital staff reported numerous threats,
belligerence, and other conduct consistent with an
"antisocial personality", but not statutorily defined
"psychopathy"”, and did not recommend continued
commitment foranindeterminateterm. Atasecond
hearing, the court focused upon Stilinovich’s re-
peated desire to engage in sex with others who
would not know his condition. It declared that
despite the hospital'srecommendation, the criminal
justice system could not accomodate his dangerous-
ness. Stilinovich was committed as a psychopathic
personality for an indeterminate term.

Rejecting the reasoning of the committing court,
the Minnesota Court of Appeals instead referred to
the 1987 Health Threat Procedures Act, written spe-
cifically to deal with “recalcitrant carriers of the HIV
virus.” The appellate court faulted the committing
court for attempting “to stretch the psychopathic
personality law to address the health problems pre-
sented by [Stilinovich].” Since it was not mental
illness that led to a concern about dangerousness,
but threats related to sex and HIV status, civil com-
mitment was inappropriate.

Evidence of Munchausen’s Syndrome
admissible in medical malpractice suit

Cohen v. Albert Einstein Medical Center, Northern
Division, 592 A.2d 720, 405 Pa.Super. 392 (1991).

A Pennsylvania appellate court overruled a trial
court decision to exclude evidence of a patient’s
diagnosis with Munchausen’s Syndrome in a medi-
cal malpractice case. The appellate court found that
evidence of Munchausen'’s Syndrome, a mental dis-
order in which a person fabricates illness, was rel-
evant in helping a jury assess the credibility of the
plaintiff. The courtalso held that the trial court erred
inchargingthejurytorely on their “common know]-
edge as to hospital costs” in assessing damages.

Sara Cohen sued Albert Einstein Medical Center
for nerve damage to her arm allegedly resulting
from an improperintramuscularinjection. Hospital
records did not show that the injection of which
Cohen complained ever occurred.

At trial, the hospital attempted to introduce evi-
dence that Cohen suffered from Munchausen’s Syn-
drome. Munchausen’s Syndrome “is a mental dis-
order in which an individual voluntarily produces
or simulates illness for no apparent purpose other
thantoassumethesickrole,i.e., tobea patient.”” In
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offering the evidence, the hospital hoped to shoy
that Cohen either feigned her injury or produced it
herself by leaning on her arm while she was in 3
drug-induced stupor. The trial court held that the
evidence was irrelevent and therefore inadmissible,

In reversing the trial court, the appellate court
reasoned that evidence of mental illness was rel-
evant to the assessment of Cohen’s credibility. Be-
cause the presence of Munchausen’s Syndrome“im-
pacted directly on [Cohen'’s] ability to report truth-
fully the events and subjective symptoms,” the court
granted a new trial.

The court concluded Cohen’s addiction to
Demerol was also relevant to determining the cause
of her injuries. The hospital had argued that Cohen
caused her injury during a drug-induced stupor.

The court also determined that the trial court
erred on the issue of damages by instructing thejury
to use their common knowledge of hospital costsin
determining future hospital expenses. At trial, the
jury awarded Cohen $1,300,000. Because testimony
on future hospital costs was vague--the expert testi-
fied that costs would be “astronomical”--the court
found that insufficient evidence may have resulted
in an excessive verdict.

Plea of guilty but mentally ill yields death
sentence in South Carolina

South Carolina v. Wilson, 413 S.E. 2d 19 (S.C. 1992).

In September of 1988, during the lunch recess
period at the Oakwood Elementary School in Green-
wood, South Carolina, James Wilson fired a dozen
bullets into children and their teachers. Wilson had
stolen the gun he used from his grandmother, and
loaded it with explosive hollow-point bullets. By-
standers reported a look of “hatred and rage” on his
face during the shooting. Wilson discarded hx.s
empty gun, and remained outside the school until
he was taken into custody by the police. He was
charged with nineinstances of assault with intentto
kill and the murder of two eight-year old girls.

South Carolina is one of only three states (the
others are Pennsysvania and Delaware) that allf)ler
a qualified guilty plea of “guilty but mentally il
(GBMI) in criminal trials. Defendants who invoke
this plea are not relieved of their culpability for
crime, but may receive treatment for their illness
during a period of incarceration. The GBMI Plea' is
distinct from what is usually known as an “insanity
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plea.”

In order to be found “not guilty by reason of
insanity” (NGRI) in South Carolina, a criminal de-
fendant must meet the traditional M'Naghten test.
The M'Naghten formulation specifices that crimi-
nals may escape blame for their actions only if, at the
time of the crime, they could not tell the difference
between right and wrong, or could not appreciate
the nature or consequences of their actions. The
South Carolina version of M'Naghten does not al-
low a defendant to argue that his actions were
uncontrollable as a result or mental illness, nor that
he was subject to an “irresistible impulse” that was
produced by mental illness or extreme emotional
distress.

Rather than face a trial and a jury sentence,
Wilson pled GBMI to assault and murder. He chose
to have the penalty determined by the judge, and
offered evidence in mitigation at the sentencing
hearing. He asserted that he had no significant
history of violent crime; was under the influence of
an emotional and mental disturbance at the time of
the crime; and that his capacity to appreciate the
criminality of his conduct or conform it to the re-
quirements of the law was substantially impaired.
Accepting all these statutorily permissible factors in
mitigation, the judge nevertheless sentenced Wil-
son to death.

Wilson appealed his sentence to the South Caro-
lina Supreme Court. He argued that the death
penalty statute gave no specific guidance to trial
judges for sentencing a defendant to death, that
death was an inappropriately “cruel and unusual
punishment” under the Eighth Amendment when
applied to a guilty butadmittedly mentally ill defen-
dant, and that the court had failed to properly
consider all factors offered as mitigating circum-
stances for the crime.

Ruling that the so called “irresistible impulse”
test had been rejected by the South Carolina legisla-
ture and several other states, the Court turned aside
Wilson’s objections. The state GBMI law clearly
allows for imposition of the death penalty in proper
cases, the Court noted, even though no particular
instructions are included to guide courts in deter-
mining which cases are proper. Dismissing the
argument that a GBMI defendant is, by definition,
lacking in the blame necessary to justify execution,
the Courtfollowed earlier South Carolina precedent
stating that the critical inquiry is whether the defen-
dant can distinguish right from wrong. “When this
power exists in a defendant . . . he must answer for
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his acts,” regardless of his asserted inability to con-
trol them. The GBMI defense was enacted specifi-
cally “to narrow the field of defendants who could
successfully claim alack of culpability via theinsan-
ity defense.”

Finally, the Court pointed out that therecord was
clear on the issue of mitigation. The sentencing
judge had heard and admitted all evidence of miti-
gating factors. The law only required him to con-
sider them, not to change his disposition of the case
because of them. Additionally, the Court reminded
Wilson that on two previous occasions the death
penalty had been affirmed for defendants who were
ableto claim theidentical three factors in mitigation.
The “heinous nature of his crime easily compares
with” those other cases in which the penalty was
upheld. Two justices of the court joined with Chief
Justice Gregory in affirming the death penalty.

Justice Finney, however, commented in dissent
that

[t]his may be the only instance in South
Carolina and indeed, according to my
research, in the entire nation where the
death penalty has been imposed after a
factual determination that mental ill-
ness deprived the offender of sufficient
capacity to conform his conduct to the
standard required by law. . . .The natu-
ral abhorence civilized societies feel at
killing one who has no capacity to come
to grips with his own conscience or
deity is still valid today.

Wrongful confinement actionable in Texas

Texas Dept. of Mental Health and Mental Retardation v.
Perry, 817 S.W.2d 707 (Tx. Ct. Apps. 1991)

Opal Petty’s father petitioned for her commit-
ment to the Austin State Hospital in 1934, when she
was sixteen. Her diagnosis at admission was “hebe-
phrenicscizophrenic.” Petty remained at the Texas
hospital until 1971. According to her testimony, the
only “therapy” shereceived was thirty-five years of
work in the hospital laundry at a salary of two
dollars per week. During that time, the staff wa-
vered on her diagnosis; she went from mentallyill to
not mentally ill, and from mildly mentally retarded
to moderately mentally retarded to not mentally
retarded.
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In 1971 Petty was transferred to the San Angelo
State School, aninstitution for the mentally retarded.
A report made by a social worker in 1978 noted that
Petty’s 1934 mental health commitment did not
constitute “a legal commitment to the San Angelo
State School.” In 1985, the state released Petty, and
she began living with her niece and nephew.

Petty filed suit against the state of Texas alleging
“that she was wrongfully confined because she was
neither mentally ill nor mentally deficient and did
not receive any meaningful hearings on her contin-
ued commitment.” Thejury found that state agency
employees were negligent in using treatment/ha-
bilitation plans, mental status exams, tests, evalua-
tions, diagnoses, staffing reports, and progress notes.
Thejury awarded Ms. Petty $ 505,000, but the award
was reduced to $ 250,000 in accordance with Texas
damages limitations.

In affirming the trial court, the court of appeals
ruled that the negligent use of tests to evaluate Ms.
Petty was sufficient to establish government liabil-
ity and that reducing the damages to $250,000 was
proper. The state of Texas is liable for personal
injuries only if they involve a condition or use of
tangible personal property. Therefore, a plaintiff in
a case against the state of Texas or its employees
must show not only negligence, but also the use of
personal property. The court held that the stan-
dardized tests measuring 1.Q. and achievement fit
within the meaning of personal property. Theresult
of the decision is that patients in Texas facilities will
be able to sue the state for wrongful confinement if
the negligent use of such standardized tests contrib-
ute to the patient’s wrongful confinement.

Developments in Mental Health Law

FORENSIC REPORT AVAILABLE

The 1990 - 1991 Annual Report on the
Virginia Forensic Information Man-
agement System is now available. To
request a copy of the report, which
includes a statewide Directory of
Trained Forensic Examiners call 804-
924-5435.

January - June 1982

New Jersey court reverses ruling to

remove life support from retarded resident
of state hospital

In the Matter of Marie Moorhouse, 593 A.2d 1256, 250 N.J.
Super. 307 (1991).

Marie Moorhouse s fifty-two years old. She has
suffered from Down’s Syndrome since birth and
lived in astatefacility for the mentally retarded since
ageseven. Inspring of 1990, Marie was found in her
room, showing neither pulse nor respiration. She
was taken to the intensive care unit, resuscitated,
and attached to a respirator. At the time this case
was decided in late summer of 1991, she had not
regained consciousness.

In August of 1990, the Bureau of Guardianship
Services began proceedings to have Marie's sister,
Barbara Horan, named legal guardian with powerto
make medical decisions for Marie. Alerted to the
possibility of removal of life-support from
Moorhouse without judicial review, New Jersey’s
office of Public Advocacy requested a temporary
restraining order to prohibit disconnection of the
respirator. A guardian ad litem was appointed by the
court, and directed to report with recommendations
for legal standards and procedures tobe put in place
prior to any decision to discontinue artificial sup-
port for Moorhouse.

A trial was held in November of 1990. The court
reviewed the report of the guardian ad litem, the
briefs of the state Attorney General and the Public
Advocate and determined that Barbara Horan wasa
proper guardian to make medical decisions for her
sister. Though medical testimony on Marie’s prog-
nosis was available, the court did not elect to hearit,
and relied instead on interviews done by the guard-
ian ad litem, concluding: “I am satisfied that the
record itself todayis clear and convincing respecting
the medical condition of this patient....” With the
exception of the testimony of Barbara Horan, no
witnesses spoke either at the trial or at the hearing
on therestraining order. The trial judge authorized
removal of life-support, and denied the request by
the Public Advocate for a stay of the order for
authorization until an appeal could be filed. The
judge also failed to file written papers until more
than three weeks following his ruling, thus com-
pounding the difficulty of filing an appeal of his
decision.

The Public Advocate petitioned the Superior
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Courtof New Jersey Appellate Division for an emer-
gency order to prohibit removal of life support. That
petition was granted, and Moorhouse remained on
artificial life support while the case was reconsid-
ered.

The appellate opinion that followed labeled the
trial court’s refusal to take direct medical evidence
on Marie Moorhouse’s prognosis and tardiness in
issuing a written ruling “clearly improper.” It criti-
cized the lower court, noting that

..but for the Public Advocate’s inter-
vention on a matter of such grave im-
portance as this life and death issue,
Moorhousewould mostlikelyhavedied
beforethe courthad entered its decision
on the matter and thus, prior to appel-
late review . . . of the trial judge’s deci-
sion.

The New Jersey Supreme Court has significant
experience in cases involving the “right to die” and
medical decisionmaking for those who are unable to
decide for themselves. Theappellate courtreviewed
each of thesein turn, from the watershed Karen Ann
Quinlan case (70 N.J. 10 (1976)), involving a coma-
tose twenty-one year old whose family wished to
remove her from a respirator, to the Conroy case (98
N.J. 321 (1985)), concerning an incompetent nursing
home patient who was awake and conscious, but
whose guardian wished to remove an artificial feed-
ing tube, to several recent cases involving elderly
nursing home patients who lapsed into a persistent
vegetative state, and whose family or guardians
wished to discontinue treatment.

Surveying the legal standards for “substituted
judgment” in medical decisionmaking, and empha-
sizing theimperativefor procedural prudencewhen
deciding to terminate treatment or support for insti-
tutionalized people, the appellate court noted that
this case was its first involving a person who, re-
tarded sincebirth, has never been legally competent
and is a resident of a state hospital. Unlike some
previous cases in which the court counseled an
avoidance of judicial review as “impossibly cumber-
some” and often unnecessary, this case of amentally
retarded ward of the state called for “an enhanced
degree of protection.” In contrast to other popula-
tions, for Moorhouse the state acts in parens patriae
with heightened interest in protecting her rights.

The court then established an exhaustive proce-
dure for insulating mentally retarded patients in
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stateinstitutions from abruptdiscontinuanceof treat-
ment. A decision of family or friends to withdraw
life support must be met with concurrence by the
attending physician. Two independent physicians,
knowledgeablein neurology, and thehospital’s prog-
nosis committee must concur that the patientisina
persistent vegetative state “with no reasonable pos-
sibility of recovering to a cognitive, sapient state.”
Review by the Public Advocate must follow this
determination, and the Advocate is empowered to
interview the physicians and the family and visit the
patient, review all records, and seek an independent
medical opinionif necessary. If the Advocateagrees
with the decision, no judicial review is necessary.

If, however, any of the involved parties or the
Advocate disagrees with the decision to terminate
care, there must be judicial review and the decision
cannot be implemented without a court order. A
guardian ad litem will be appointed to review the
case, and report to the court whether clear and
convincing evidence exists to demonstrate: 1) that
the patient is in fact in a persistent vegetative state
as defined above; 2) that the patient’s interests have
been protected sufficiently; and 3) that the family
member or friend is a proper guardian. If the
evidence supports the decision, the judge may
order that life support be removed.

Since therecord of the trial in the matter of Marie
Moorhouse contained insufficient evidence to dem-
onstrate thatasimilarly thorough inquiry had taken
place, the decision of the trial judge was reversed.

Emotional distress damages awarded for
fear of contracting AIDS.

Johnson v. West Virginia Hospitals Inc., 413 S.E.2d 889
W.Va., (1991).

The Supreme Court of Appeals of West Virginia
recently held that a plaintiff may recover damages
for emotional distress against a hospital based upon
the plaintiff’s fear of contracting AIDS.

On June 2, 1988, an abusive, combative patient
entered West Virginia University Hospital emer-
gency room. During treatment, the patient stated
that he was infected with AIDS. Contravening
regular procedure, the hospital failed to notify per-
sonnel in contact with the patient of the patient’s
disease.

Duetothepatient’sunruly behavior, the hospital
called university police officer Lofton Johnson for
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assistance. After observing the patient’s bed over-
turned, Johnson assisted in returning the patient to
hisbed. As Johnson lifted him the patient bit himself
and, with his ownblood stillin his mouth, bit Johnson
on the forearm. One-half hour after the attack, a
paramedicinformed Johnson that the patient carried
the AIDS virus. After learning of the incident,
Johnson's wife refused to sleep with him and subse-
quently divorced him. Johnson’s children and grand-
children alsorefused to have contact with him for fear
of contracting the disease.

Johnson sued the hospital for negligence in failing
to advise him that the patient had AIDS. As aresult
of the exposure, Johnson claimed that he suffered
emotional distress. Supporting this assertion, ex-
perts testified that Johnson exhibited post-traumatic
stress disorder, aggravated by rejection by his family,
friends and co-workers. The trial court found in favor
of Johnson and awarded $1.9 million.

On appeal, the Supreme Court of Appeals consid-
ered whether emotional distress damages were re-
coverable under the circumstances of the case. The
court noted that emotional distress damages are
awarded when actual physical injury and exposure
tothe disease occurs, and when the fearisreasonable.
Here the bite and subsequent post-traumatic stress
disorder constituted actual physical injury. Expert
testimony also indicated that actual exposure to the
virus occurred. Under these circumstances, Johnson's
fear was reasonable and the court upheld thedamage
award.

In its opinion, the court determined that damages
for emotional distress may be recovered by a plaintiff
against a hospital based upon the plaintiff’s fear of
contracting AIDS if: 1) the plaintiffisnot an employee
of the hospital but has a duty to assist hospital
personnel in dealing with a patient infected with
AIDS; 2) the plaintiff’s fear is reasonable; 3) the AIDS
infected patient physically injured the plaintiff and
such physical injury causes the plaintiff to be exposed
to AIDS; and 4) the hospital failed to follow regula-
tions which requiredittogiveatimely warning to the
plaintiff that the patient had AIDS.

Nonadversary guardian ad litem not
adequate in minor's sterilization hearing

In the Matter of the Guardianship of K.M., 816 P.2d 71,
62 Wash. App. 811 (1991).

At age fifteen, KM. was diagnosed with congeni-
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tal aphasia resulting from static encephalopathy.
This condition had, since birth, limited her ability
to communicate. Her functional age is sixor seven,
and her IQ is 40.

K.M.’s parents asked to be appointed guard-
ians and authorized to consent for her to sexual
sterilization. Thetrial court appointed an attorney
as guardian ad litem to represent K.M.’s interests at
the sterilization hearing, as directed under Wash-
ington law. The guardian ad litem recommended,
prior to the hearing, that no attorney be appointed
to represent K.M. as counsel, and that the parent’s
request for authority to consent to sterilization be
granted.

At the hearing, the guardian ad litem was asked
by the court to act as an independent examiner of
witnesses, since no parties adversary to K.M.’s
parents had appeared. She was also asked to
clarify her conclusion thatsterilization wasin K.M.’s
best interest.

Testimony was heard from K.M.’s mother, a
counselor, a psychiatrist and a neurologist, all of
whom concurred with the guardian ad litem that
sterilization was indicated for K.M., due to her
naivete and lack of judgment, the emotional risk to
her of pregnancy, and her seeming desire not to
have children. Only the counselor was cross-exam-
ined by the guardian ad litem. Ruling in favor of the
petition for sterilization, the trial judge neverthe-
less delayed the procedure until an attorney could
be appointed to evaluate the potential for appeal
on K.M.’s behalf.

Several errors of the trial court were analyzed
on appeal. Noting that “the parent’s interest can-
not be presumed to be identical to the child’s” ina
sterilization hearing, the court criticized the guard-
ian ad litem for recommending against indepen-
dent counsel, failing to cross-examine witnesses,
waiving K.M.’s right to be present for portions of
the hearing, and herself being absent during criti-
cal parts of the testimony. The court stated that
when fundamental rights of incompetents are not
observed, appointment of guardians ad litem may
become a “mere formality.” The appellate court
remanded the matter for a new hearing during
which appointed counsel would represent KM.,
concluding that “[t]he nonadversarial guardian ad
litem necessarily [denies] constitutional and statu-
tory guarantees in regard to assistance of coun-
sel.”

00 0% % % o
0% %® %® %0 %>



Volume 12, Number 1

Developments in Mental Health Law

January - June 1992

. .. Patient Self Determination Act

- continued from page 3 -

about health care." This language is suggested by
the American Psychiatric Association in its model
code.’ The second condition is that state law distin-
guish between incompetency and involuntary com-
mitment, so that an individual who has been invol-
untarily committed has not lost significant legal
rights. When these two conditions are met, involun-
tarily committed individuals arelegallyincapable of
making contemporaneous decisions about health
care, yet have the legal right to execute advance
directives, and therefore, tomake advance decisions
about health care.

When both conditions are met, how broadly
should the incapacity language of the commitment
statute be construed? The trend hasbeen to construe
incapacity more and more narrowly. Incapacity to
manage one’s financial affairs no longer automati-
cally implies incapacity to make health care deci-
sions.

But the question here is a narrower one still,
concerning how broadly or narrowly the time frame
inwhich health care decisions cannotbemadeshould
be construed. Is the incapacity decision-specific,
applying only to the initial decision to admit oneself
to a psychiatric facility? Does it apply to the admis-
sion decision along with treatment immediately
after admission? Or, does the incapacity extend to
decisions about future health care? If it does extend
to future health care decisions, then executing ad-
vance directives should be precluded by involun-
tary commitment. If it does not, then execution of
advancedirectivesbyinvoluntarily committed indi-
viduals should be permitted, though perhaps not
actively encouraged.

For example, New York's health care proxy law
does permit it, but makes special provisions for
formulation of advance directives by residents of
mental hygiene facilities.® The District of Columbia
health care proxy statute also permits it; it specifies
that involuntary hospitalization is not a bar to ex-
ecution of a directive.”

The question isless easily resolved in other states
with statutes containing language referring to the
“obviouslyill.” “Obviouslyill” is defined in Hawaii
as “a condition in which a person’s behavior and

previous history of mentalillness,ifknown, indicate
a disabling mental illness, and the person is inca-
pable of understanding that there are serious and

highly probable risks to health and safety involved
in refusing treatment, the advantages of accepting
treatment, or of understanding the advantages of
accepting treatment and the alternatives to the par-
ticular treatment offered."”® The law of other states
presents the same dilemma.

Were Advance Directives Meant for This?

When we think of advance directives, we usually
think about decisions to reject life sustaining care,
not decisions to refuse psychiatric care. In some
states, however, advance refusal of mental health
care can be accomplished through an advance direc-
tive. In North Carolina, for example, the proxy
statute specifically states that it applies to mental
health care, although few details about any condi-
tions or restraints on that right are provided.® The
sameis true of Rhode Island’s Health Care Power of
Attorney Statute.’

In Massachusetts, aHealth Care Proxy Task Force,
comprised of representatives of fifteen statewide
organizations of health care providers, the Massa-
chusetts Bar Association and key state agencies, was
formed to ensure a coordinated approach to the
dissemination of information about the Health Care
Proxy Act which became law in December 1990.!!
The Task Force’s Interim Consensus Report was
amended in July 1991 to advise those who have been
treated for emotional or mental health problems that
other laws could affect their choice of certain mental
health treatments and that they should draft proxy
documents accordingly. Thecommentary stated that
the relation between these laws and the Health Care
proxy Act was “uncertain”. In many states, the
relationship between advance directive statutes and
mental healthlawis even less clear thanitisin North
Carolina or Massachusetts.

What may concern mental health professionals
morethan theintent of legislators when they drafted
advance directive statutes is the potential clinical
consequence of the statutes, especially widespread
refusal of mental health care. Mental health profes-
sionals may worry about the specter of psychiatric
patients immunizing themselves from involuntary
hospitalization by means of a “do not hospitalize”
directive, or about being transformed from health
care professionals into jailers by patients within
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psychiatric facilities who refuse medication.

These problems, although potentially serious in
some jurisdictions, are not likely to be exacerbated
bythePSDA. Although individualsaretheoretically
capable when they execute an advance directive,
and at that moment could not be involuntarily hos-
pitalized, they lack the authority to override the
state’s parens patriae or police powers, even in ad-
vance. Anindividual can’t delegate to a proxy more
authority than he or shehas. So an agent could never
have the power to refuse when a principal did not.
Where state law currently permits contemporane-
ousrefusal of psychotropicmedication, forexample,
individuals would also be able to refuse it in ad-
vance. But where state law currently prohibits con-
temporaneous refusal, advance refusal would be
prohibited as well.

Refusal of life Sustaining Treatment:
Different Effects forDifferent Patients

Another typeof problem arises when an advance
directiverefusinglifesustainingtreatmentis formu-
lated by someone with a significant psychiatric his-
tory. The effect of being able to control her medical
care in advance may be closely linked to the nature
of her mental illness. Two examples illustrate two
extremes in effect: a chronically and severely de-
pressed individual who has repeatedly attempted
suicide and a chronically anorexic person.

Imagine the following scenario: A chronically
depressed individual has repeatedly attempted sui-
cide. After having been informed upon admission to
a general hospital of the right to do so, he executes
an advance directive refusing life sustaining treat-
ment. Helater intentionally overdoses, and receives
emergencytreatmentata general hospital. Sofar the
fact thathehasexecuted an advance directivemakes
little difference; it is unlikely that the emergency
treatment team would learn about the existence or
contents of the advance directive before initiating
treatment. Even if they did, they might decide that
an “emergency exception’ applied to the treatment,
or that, because the patient had attempted suicide,
his wishes should be overridden. However, if after-
ward, the treatment team learns of the advance
directive and the patient develops complications,
the question will arise whether to withhold or with-
draw a life sustaining intervention. The situation
has now become more complex.

It would be considerably more difficult to over-
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ride an advance directive in this situation, particu-
larly in states with advance directivesstatutes stating
that “forgoing life sustaining treatment pursuant to
an advance directive is not considered suicide."
Health care workers could bebacked into a cornerin
which their only choice was complicity with a sui-
cide attempt. The professionals’ moral dilemma is
one problem; but the effect on a suicidal person of
knowing that an advance directiveis an optionisthe
more important problem for my purposes. Aware-
ness of his power to constrain professionals’ lifesav-
ing efforts could have a significant effect on a sui-
cidal individual. An advance directive could in-
crease the probability that a suicide attempt will be
successful. Mentally ill individuals will know thatis
the case, and presumably act upon that knowledge
in a way that is inconsistent with therapeutic goals.

In contrast to the effect on a suicidal patient, the
effect of an advance directive on a patient with
anorexia nervosa could be therapeutic. Although a
range of conflicting explanatory theories about
anorexia nervosa exists, there seems to be a fairly
strong consensus that a sense of lack of control over
one’slifeisanimportant part of theanorexic patient’s
problem. One commentator has argued that, partly
because of that sense of lack of control, some anorexic
patients’ contemporaneous refusals, even of life

An advance directive could increase
the probability that a suicide attempt
will be successful

sustaining treatment, should not be overridden.?
The argument for honoring refusals may be even
stronger when the refusal is done in advance. Ad-
vance refusal could give an anorexic patient a sense
of control over her future medical care, and that in
itself might have therapeutic value.

The point is not to predict what the effect of
advance refusal of life sustaining care on any par-
ticular patient might be. Rather, it is to suggest that
the effect might be linked to mental illness in ways
that should concern both advocates of advance di-
rectives and mental health professionals. David
Wexler has argued that mental health law should
help people get well, or at least not present signifi-
cant obstacles to their recovery.' From that perspec-
tive, an illness-specific approach, or perhaps a case-
by-case approach, rather than a blanket approach to
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advance directives might be appropriate, at least
when individuals have had a serious mental illness.

Options for Psychiatric Facilities

How might psychiatricfacilities and state legisla-
tures prevent or minimize the likely harmful effects
of increased use of advance directives in psychiatric
settings? Psychiatric facilities could consider three
kinds of options: ignoring the PSDA, requesting
exemptions from the PSDA, or muddling through.

For reasons I have already outlined, ignoring the
PSDA is not a legally viable option. Although the
Act’s legislative history makes no reference at all to
psychiatric patients or facilities, one cannot make
much of an argument from silence. The text of the
PSDA uses language that seems to include all hospi-
tals and medical treatments; psychiatric facilities
and treatments are implicitly included.

Additionally, there currently isnomechanism for
requesting exemption from the PSDA. Even if there
were, the kinds of problems outlined earlier in this
paper would not be resolved simply by exempting
psychiatricfacilitiesfromits disclosurerequirements.
The incidence of these problems will increase as
morepeople executedirectives, regardless of whether
they learn about their right to do soupon admission
toa psychiatricfacility, upon enrollmentin an HMO,
or from a newspaper or television program.

Psychiatricfacilities could try tomuddle through.
They could comply minimally with PSDA, or make
it difficult for involuntarily committed patients to
actually formulate an advance directive. These are
not viable solutions, and have the potential to create
liability and lead to litigation unless several under-
lying policy issues are addressed by legislatures.

A Proposed Legislative Agenda

State legislatures have their work cut out for
them. Four tasks require their attention: making a
general statement about the relationship of health
care proxy statutes to mental health statutes; consid-
ering a higher level of formality for formulating
advance directives; stipulating the scope of theinca-
pacity that attaches to involuntary commitment;
and considering the conditions under which ad-
vance directives for psychiatric careshould berecog-
nized.

First, state legislatures should put into law a
general statement about the relationship of health
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care proxy statements to mental health law. Such a
statement could prevent litigation if it simply said,
for example, that an advance directive could or
could notbeapplied to refusal of mental health care.

Second, state legislatures could consider requir-
ing a higher level of formality to make advance
directives. That higher level of formality could be
considered both in relation to the principal’s capac-
ity and in relation to informed consent require-
ments. Legislatures might consider requiring prin-
cipals to indicate whether they have ever been seri-
ously mentally ill, and, if they have, to require
certification by a psychiatrist that they are in remis-
sion. Whether such a requirement might be found
in conflict with Federal disability law (such as the

State legislatures should put into
law a general statement about the
relationship of health care proxy
statements to mental health law

Americans with Disabilities Act) would have to be
resolved.

Legislatures might also consider requiring dis-
closure of more information before an individual
can formulate a directive that refuses mental health
care. There are two reasons for this requirement.
First, the public generally is less aware of what
mental health care is like, and what its potential
benefits are, than it is aware of general medical care.
The media have placed high technology medicine,
to which advance directives are most frequently
directed, in the public eye; but the same is not true
of mental health treatments.

Additionally, the consequences of refusal of life
sustaining treatment are more obvious than are the
consequences of refusal of psychiatric care. Nearly
everyone understands that if they refuse life sus-
taining treatment, they will die. But relatively few
may understand that refusal of psychiatric care
could result in disqualification for disability entitle-
ments, extended psychiatric hospitalization, or loss
oflegal rights if they were subsequently adjudicated
incompetent.

States that meet two conditions -- incorporation
of”incapacity” languagein the involuntary commit-
mentstatuteand thelegal distinction betweeninvol-
untary commitment and incompetence -- can expect
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litigation if they try to prevent in-hospital execution
of advance directives by psychiatric patients. Such
litigation could be avoided by permitting in-hospi-
tal execution; but if the resulting directives are chal-
lenged because of the principals’ questionable ca-
pacity, the overall amount of litigation may actually
increase. If legislatures spelled out clearly whether
the “incapacity” associated with involuntary com-
mitment referred only to the decision to hospitalize
oneself, or to a broader ranger of decisions, includ-
ing decisions in advance, litigation might be pre-
vented.

Legislatures that wish to recognize advance
directives for psychiatric care might also consider
two options that have been discussed in the litera-
ture, but that have not yet been incorporated into
law. The first is recognizing the Ulysses contract, or
advance “consent” to “involuntary” treatment, and
the second is specifying the qualifications psychiat-
ric patients should meet before they can execute an
advance directive either consenting to or refusing
psychiatric care.

In the early 1980's, there was some discussion of
Ulysses contracts which would enable a manic de-
pressive, for example, to consent in advance to
hospitalization, so that his contemporaneous but
illness-induced refusal could be overridden.’* Ad-
vocates of the Ulysses contract argued that such
patients were likely to refuse treatment when in a
manic phase, but were also likely to regret their
refusal once they were in remission. Rather than
bring advance directives for mental health care in
through the “back door” of the PSDA, legislatures
might give full consideration to the advantages and
disadvantages of both advance consent to and ad-
vance refusal of mental health care.

The Ulysses contract debate generated several
useful suggestions about which classes of psychiat-
ric patients might benefit most from advance direc-
tives. Included among the suggestions were the
following: that only patients who have already ex-
perienced involuntary hospitalization be permitted
to make advance decisions about it; that advance
directives would be most useful for those with
chronic, cyclical diseases such as manic depression
and schizophrenia; and that such patients be certi-
fied in remission before they were permitted to
execute a directive. Legislatures might consider
whether those suggestions should apply toadvance
refusals as well.

These legislative choices should be shaped by
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consideration of two questions. The first is whether
there should be a double standard for refusing care
-- one for psychiatric care, another for general medi-
cal care. The second is, “What are the purposes of
advance directives?”

A Double Standard for Refusing Care?

How statelegislators stand on theissues outlined
above will depend in part on whether they believe a
double standard for refusal exists, and whether they
believe it ought to exist. The descriptive question
has to be addressed at four levels: Constitutional
law, state statutes, common law, and practice.

Constitutionally, neither patients receiving gen-
eral medical treatment nor patients receiving psy-
chiatric treatment have an absolute right to refuse
treatment. The U.S. Supreme Court’s decisions in
Cruzan' and in Washington v. Harper '¢ recognize
only liberty interests -- not privacy rights -- that
must be balanced against the relevant state interests
to determine whether therefusal will be overridden.
If both patients receiving general medical care and
patients receiving psychiatric treatment have only
liberty interests, it is difficult to argue that a double
standard exists at the federal constitutional level.

At the level of state statutes and common law,
however, the picture is far more complex. One com-
mentator has observed, “Itis difficult tounderstand
why the two questions are dealt with so differently
when they both concern a constitutional right to
refuse highly intrusive medical intervention. The
result has been that the right to die is often less

". .. the right to die is often less
regulated than the right to
control one's mind"

regulated than the right to control one’s mind.”?’
The double standard is evident in states such as
Louisiana, where mental patients’ refusals can be
ignored (in the case of medication and treatment) or
overridden (in the case of electroconvulsive therapy
or major surgery) until they become terminally ill.
Then and only then can patients execute an advance
directive that will assure that their refusals are re-
spected.’® In states such as North Carolina, how-
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ever, individuals have the right to refuse both men-
tal health care and general medical treatment by
means of a health care proxy.®

Thereis little empirical data demonstrating what
has happened in the past when patients refuse
general medical treatment. But the Patient Self-
Determination Act requires that providers must
ensure compliance with both common law and statu-
tory state law respecting advance directives. It is
meant to insure that the right to refuse general
medical treatment will not be empty.

Conclusion

Legislative efforts will also be shaped by law-
makers’ understandings of the purposes of advance
directives. If legislators believe that the only pur-
pose of advance directives is to avoid pain during
the last stages of a terminal illness, their approach to
advance directives for mental health care will be
markedly different than if they believe that the
primary purpose of advance directivesis to enhance
self determination. Advance directives can, in fact,
fulfill several goals, including reducing pain, avoid-
ing suffering, enhancing self determination, and
reducing the cost of health care.

Psychiatric facilities may have few satisfactory
options for addressing the PSDA at this point, but
state legislators can and should act on several policy
questions. The PSDA will exacerbate certain prob-
lems, but it also provides the opportunity for a
second look at the issues of decisional capacity,
refusal of mental health care, and the development
of advance directives. The ultimate impact of the
Patient Self-Determination Act will depend as much
on how legislators and judges clarify laws that are
already in place as on the content of the Act itself.

NOTES
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other right.” Cruzan v. Director, Missouri Dep't of Health, 110
5.Ct. 2841, 2843 (1990).
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ing the unwanted administration of antipsychotic drugs.”
Washington v. Harper 110 S.Ct. 1028, 1036, (1990).
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Turning Back the Clock on Sexual Abuse of Children:
Amending Virginia's Statute of Limitations

by Paul A. Lombardo, Ph.D., J.D.

Numerous verified reports of child sexual abuse
have combined with the growing literature on that
topictocall into question awell-worn Freudian myth.
Women'’s reports of childhood sexual activity with
their fathers or other men are no longer assumed to be
the products of fantasy nor artifacts of wish-fulfill-
ment and over-active feminine imaginations. Con-
crete evidence of the incidence of child sexual abuse-
-of males and females--nolonger permits such charges
to be dismissed without serious investigation. !

Increasing popular and professional attention
has forced the sexual abuse of children out of the
psychic closet and into public view. With increased
attention has come vigorous advocacy for “survi-
vors” of abuse. Step-by-step guides for bringing
lawsuits against sexual abuse perpetrators have been
published. 2 Proposals have appeared to hypnotize
witnesses and unearth

claims, focus upon the rights of those charged with
being abusers. Fabrication of an abuse charge for
“leverage” during a child custody case has been
explored in the legal literature. * A number of
prominent mental health professionals have formed
the False Memory Syndrome Foundation. The
foundation’s mission includes efforts to study and
combat what is described as “enormous family suf-
fering” caused by misguided programs of therapy
during which patients “come to believe that they
suffer from ‘repressed memories’ of incest and sexual
abuse.” 5 The potential for false accusation remains
a serious consideration both for the therapeutic com-
munity and for those who would fashion legal policy.

Thus, adult survivors of the trauma of sexual
abuse who choose to reveal the secrets of a lifetime
may confront not only professionals who doubt them
but also a skeptical pub-
lic, whose attitudes con-

childhood memories for

use as evidence in civil
trials. 3
Advocates for the
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tomed instead toa counsel of indifference toward
claims so difficult to substantiate.

The first announced survivors of childhood
sexual abuse transcended the traditional reticence to
report past victimization. They coupled public accu-
sations with claims for financial damages to compen-
sate for years of shame, guilt, emotional pain and the
cost of therapy to treat those feelings. But lawsuits
between survivors of childhood sexual abuse and
their abusers were blocked by legal, as well as
attitudinal hurdles. For many adults who had suf-
fered abuse decades earlier, the time frame in which
suits could be brought had already passed. Their
claims were barred from court by statutes of limita-
tion.

Prior to 1991, Virginia’s law reflected a com-
mon limitation period for personal injury litigation.
People claiming damages had to initiate lawsuits
within two years after aninjury was sustained.® If the
victim was a child at the time of the injury, the statute
of limitations was “tolled” or held in abeyance until
the child became an adult. Since the age of majority
in Virginia is eighteen, a victim of personal injury
(including sexual abuse) could wait no longer than
the twentieth birthday to pursue a claim in court.
Those who delayed forfeited the right to sue.

Statutes of Limitation

A statute of limitation forms chronological
brackets around an injury that could lead to a lawsuit
and the time when the suit must be filed. The injury
gives rise to a legal “cause of action” and marks the
first temporal point when a victim has a claim for
damages, and thus the first time a suit would be
justified. In most personal injury lawsuits, the cause
of action is said to “accrue” when an intentional or
negligent and wrongful act has occurred and aninjury
is sustained. The lawsuit for damages is the remedy
for the injury. The purpose of the limitation period
is to rule out “stale” legal claims, and bring some
finality to interpersonal transactions.” Litigants who
fail to pursue legal remedies within the limitation
period are said to have “slept on their rights.”

Statutes of limitation aid social stability by
foreclosing disputes about events in the distant past.
They also reflect the recognition that even if time
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does not heal all wounds, it does dull most memories,
Witnesses die or move to other places, recollections
fade, and physical evidence that might be necessary
to prove a case in court tends to disappear. The
possibility of reliably proving fault, causation oreven
damage diminishes with each passing year.

Therefore, limitation periods vary in length to
accommodate evidentiary needs. Limitation periods
also protect those who might be falsely accused from
being required to counter allegations that reach far
into the past and are impossible todisprove. A typical
limitation period for bringing suit for breach of a
written contract, for example, is four years from the
date of breach. In contrast, personal injury actions
for slander (oral defamation), must be pursued more
quickly, often within one year. The different time
limittakes into account the common sense conclusion
that recollections about unrecorded conversations are
often less reliable than written documents describing
commercial transactions.

Statutes of limitation developed long before
mental health experts began to study the dynamics of
sexual abuse. It should not be surprising that until
very recently the law did not address the unique

Statutes of limitation developed long
before mental health experts began
to study the dynamics of sexual
abuse.

circumstances of victims of childhood abuse, and the
relationship between relatively short limitation peri-
ods and the difficulty of filing a timely lawsuit.
Commentaries by therapists who regularly treat
adults still suffering the effects of childhood trauma
describe several predictable behavioral patterns that
make that difficulty understandable.

The psychic wounds that result from sexual
abuse are not easily healed. They persist into adult-
hood, and often manifest themselves in a range of
symptoms and disorders, including recurrent or l.ong-
term depression and severe anxiety. Adultsurvivors
unable to escape the legacy of childhood sexual abuse
are also characterized by an inability to develop
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socially and a wide variety of other interpersonal
problems. Because of intense feelings of shame or to
avoid consequences threatened by the abuser for
disclosing secret events, children do not report abuse
that has occurred. The process of repression and
denial may become so habitual that as years pass,
amnesia may develop. or plan of abuse or (ii) removal of the

Survivors bury childhood memories, psycho- disability of infancy or incompe-
logically disassociating themselves from the terrify- tency.’
ingevents. Conscious ornot the memories remain and
while causal relationships are still unclear, victims of
sexual abuse do seem to be at heightened risk of
mental illness or substance abuse.

While mental health therapy may yield insight

by a licensed physician, psycholo-
gist, or clinical psychologist. How-
ever, no such action may be brought
more than ten years after the later of
(i) the last act by the same perpetrator
which was part of a common scheme

The effect of this amendment to existing law
was to extend the limitation period for many adults
who had endured sexual abuse as children, from a

— continued on page 39 -

into the roots of emotional pain and behavioral dys-
function, making the connection between the appar-
ent failure to develop a satisfying adult life and the
buried horror of childhood abuse can take years. Long
hidden recollections of abuse may emerge from pa-
tients in therapy well into middle age. Dealing with
the shock of newly unearthed, painful memories takes
time; gathering the courage to seek a legal remedy
takes more time yet. The impediments to disclosure
of injuries suffered by victims of child abuse were,
until very recently, not recognized in the laws of most
states. More importantly, little attention was paid to
the injustice of shielding abusers from potentially
meritorious lawsuits simply because they had waited
out limitation periods.

1990 Amendments to Virginia Law

Following the lead of states such as California,
whichin 1990 passed legislation dramatically extend-
ingthe statute of limitations in childhood sexual abuse
cases,® the normally conservative Virginialegislature
passed a bill in 1991 allowing lawsuits to begin a full
ten years after a victim comes of age. It explicitly
recognized the potential role of mental health profes-
sionals who assist patients to uncover memories of
past abuse. The law permitted all personal injury suits
based on sexual abuse of an underage or incompetent
person to be brought from the time

. . . when the fact of the injury and its
causal connection to the sexual abuse
is first communicated [to the patient]

Page 23

Developments in Mental Health Law
is published by the Institute of Law, Psychiatry
and Public Policy, with the support of funds
from the VirginiaDepartmentof Mental Health,
Mental Retardation and Substance Abuse Ser-
vices. The opinions expressed do not necessar-
ily reflect the official position of either the
Institute or the Department.

Developments in Mental Health Law

is distributed free of charge to Virginia resi-
dents twice a year, and to out-of-state subscrib-
ers at an annual rate of $10. If you are not
currently on our mailing list but would like to
receive DMHL, please send full name and ad-
dress with your subscription request to: Box
100, Blue Ridge Hospital, Charlottesville, VA
22908. Change of address requests should
includeboth old and new addresses. Questions
about letters, articles or other material to be
submitted for publicationshould be directed to
the Editor.

Editor
Paul A. Lombardo

Student Contributors
Peter J. Enko/Caroline F. May

Susan Eisenman

Managing Editor
Bettie Amiss

Desktop Publisher/Circulation Manager
Irene B. Brenneman

ISSN 1063-9977




Volume 12, Number 2

Developments in Mental Health Law

July - December 1992

In the Virginia Courts

State and Federal Courts Agree that
Suicide Rules Out Wrongful Death Claim

in Virginia
Wackwitz v. Roy, 244 Va. 60, 418 S. E. 2d 861 (1992).

Hill v. Nicodemus,
(4th Cir.).

__F2d__,1992 WL 332206

Both the Virginia Supreme Court and the federal
4th Circuit Court of Appeals have recently consid-
ered wrongful death claims in which the suicide of the
decedent played a prominent part in the defendants’
arguments against recovery. The federal court con-
clusion echoed the conclusion of Virginia’s high
court, refusing to compensate survivors when the
cause of death is suicide, a crime under the common
law.

In the state case, representatives of the estate of
Byron Wackwitz sued Dr. Gaston Roy and Potomac
Hospital for negligent care and treatment leading to
Wackwitz’s death. Wackwitz had been diagnosed
with “major depression with agitation and paranoia”
at another hospital from which he had “eloped” only
days before his admission to the psychiatric unit at
Potomac. Upon admission to Potomac he was
treated for lacerations to his wrists. He had threat-
ened to kill himself rather than face the prospect of
thirty years of psychiatric hospitalization, the fate he
believed was in store for him. The diagnosis at
Potomac was “severely paranoid, delusional, anx-
ious and afraid of relating to his peers.”

Dr. Gaston Roy was Wackwitz’s psychiatrist
during the twenty-four days he remained in the
psychiatric unit. The plaintiffs argued that “insuffi-
cient attention was paid to the depressive and suicidal
components of [Wackwitz’s] illness” by Dr. Roy.
The patient’s psychiatric history and past suicidal
tendencies were not taken into account during treat-
ment planning, they said. The consequences of this
neglect, according to the plaintiffs, were that inad-
equate instruction was given to Wackwitz about
potential depressive effects of medication prescribed
for him and he was discharged prematurely. The

plaintiffs linked the alleged neglect to Wackwitz’s
suicide.

The defendants asked the trial court to dismiss
the suit. They argued that suicide is both an immoral
andillegal act thatshould bar recovery by Wackwitz’s
survivors. The principle invoked by the defense--that
a participant in a wrongful act may not profit from it-
-became the basis for the trial court’s dismissal of the
case.

On appeal, the Virginia Supreme Court re-
viewed the history of suicide. At common law,
suicide was punished as a crime, and the estate of a
person dying of suicide was forfeited to the crown.
Crimes at English common law remain crimes in
Virginia unless they are abolished legislatively. For-
feiture of asuicide’s estate has been rescinded through
legislation. While no punishment is prescribed for
suicide, Virginia law still proscribes the act. Survi-
vors who seek to make "wrongful death" claims stand
in the place of the deceased -- no recovery is allowed
for the result of the illegal act.

Killingoneself does not constitute suicide unless
the persontaking his ownlife is “of years of discretion
and of sound mind.” Since the plaintiffs in Wackwitz
had affirmatively alleged that Byron Wackwitz was
“of unsound mind” at the time of his death, the trial
court erred in dismissing the case without further
exploring the factual issues related to his mental state.
The Supreme Court reversed the dismissal and re-
manded the case to the trial court.

Justice Lacy filed a dissent focusing the court’s
attention not on the illegality of the act of suicide, but
on the definition of suicide as an “act subversive of
sound morality.” This language from a 1906 Virginia
decision [Plunkettv. Supreme Conclave, 105 Va. 643,
55 S.E. 9] was the sole ground upon which the
plaintiff’s appeal was filed. Justice Lacy faulted her
colleagues for not addressing the morality issue di-
rectly. She would have declared suicide not to
constitute animmoral act, and would not allow acourt
to dismiss a lawsuit “solely because it seeks recovery
for injuries resulting from an act the court considers
immoral.”
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The Wackwitz decision was delivered while a
similar case was pending before the 4th Circuit Court
of Appeals. That case followed the death of Tanya
Hill in the jail of Clarke County, Virginia. Hill was
observed crying and sobbing at the time she was taken
into custody. The matron who completed her initial
intake and medical screening form noted a history of
suicide attempts and psychiatric hospitalizations as
well as Hill’s report that she had taken cocaine and
PCP the previous day and wished to “talk to some-
one.”

About one hour after she was jailed, Hill was
observed attempting to cut her wrists with a plastic
spoon. Anhourlater, the jailer called the local mental
health center to request clinical assistance in light of
Hill’s behavior and suicide threat. Less than two
hours later, and before mental health personnel had
arrived at the jail, Hill was found dead, hanging from
the cell bars by abedsheet. Her family subsequently
filed a wrongful death claim against the jail, sheriff
Albert Nicodemus and various members of the jail
staff.

A major question in the Hill case was whether a
person held in jail prior to trial has different due
process rights with regard to medical care than a
convicted prisoner. If so, Hill’s federal claim
alleging a violation of civil rights by jail officials
would have to be reheard. At trial, the federal district
court had instructed the jury to assess liability accord-
ing to the constitutional standard of “deliberate
indifference” established by the U.S. Supreme Court.
Because Hill had not been convicted, the eighth
amendment standard forbidding deliberate indiffer-
ence to serious medical needs as a kind of “cruel and
unusual punishment” was inappropriate, Hill’s fam-
ily argued. On appeal they urged a higherstandard for
pretrial detainees, based in the fourteenth amendment
due process clause rather than the eighth amendment.
In effect, they wanted to measure the actions of jail
officials by a more demanding test, similar to the
“gross negligence” or “recklessness” standard com-
mon to some tort actions. The appellate court,
however, declined to adopt language that would
require a heightened level of medical care to be
available in jails to those under arrest for, rather than
convicted of, crimes.

The federal court was required to interpret Vir-
giniastate law todispose of the wrongful death claim.
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The district court had ruled that since suicide is
considered “an immoral or unlawful act” under Vir-
ginia law, the claim must fail. The appellate court,
citing the recent decision in Wackwitz, agreed. The
court also refused to hear new evidence of Hill’s
mental state at the time of her death. Hill’s potential
mental impairment was specifically disclaimed at
trial by Hill’s representatives as a possible counter to
the defendant’s reliance on the suicide defense, and
no claim of “unsound mind” was raised prior to the
appeal. The court followed the presumption that a
person is sane, in the absence of specific evidence to
the contrary. In that light Tanya Hill’s death as
suicide ruled out recovery on her behalf.

Boththe Wackwitz and the Hill cases reliedupon
previous Virginia cases that endorsed criminalization
of socially disfavored behavior.  The older case,
Millerv. Bennett,190Va. 162,56 S.E.2d217(1949),
involved awrongful death claim brought on behalf of
a woman who died following an attempted abortion.
Her estate sued the abortionist who had by then been
convicted under a now defunct statute criminalizing
abortion. (See Coffinan v. Commonwealth, 188 Va.
553,50S.E. 2d 431 (1948)). The case was weighted
with significant moral overtones, since the deceased
woman had contacted the abortionist to avoid reveal-
ingapregnancy by aman otherthan her husband. The
Miller court denied recovery on the wrongful death
claim because “a mature married woman was guilty
of moral turpitude” in the procuring of an illegal
abortion. Her estate could not benefit from her
wrong-doing.

This principle was again recited in the case of
Zyskv. Zysk,239 Va. 32,404 S.E. 2d 721 (1990), the
second case that formed a precedent for both Wackwirtz
and Hill. Mrs. Zysk sued her husband for infecting
herwith herpes. The infection took place as the result
of sexual intimacy that occurred prior to their mar-
riage. Fornication was then, as it is now, illegal in
Virginia. The Virginia Supreme Court declared that
“the very illegal act to which the plaintiff consented
and in which she participated produced the injuries
and damages of which she complains.” Mrs. Zysk
was therefore forbidden from recovering.

Thus suicide in Virginia today evokes the same
response formerly applied to illicit sex and clandes-
tine abortions, and the precedent is preserved wherein
no claim is honored that arises from an illegal act.
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Institute of Law, Psychiatry and Public Policy
MENTAL HEALTH AND LAW TRAINING OPPORTUNITIES
January - June, 1993
January 14, 15.............. Civil Commitment Training Program
February19................. Mental Health & Law Orientation
Eastern State Hospital
February 25,26............ . Civil Commitment Training Program
March 2, 3,4,8,9,10......... Basic Forensic Evaluation Training
March26.................... Sex Offender Evaluation Training
April 1,2 .. ... ..o, Mental Health and the Law Symposium
Hyatt - Richmond
April12........ ... ... ..., Introduction to Forensic Mental Health & Law
May3,4.....cciiiiiiiiii. Civil Commitment Training Program
Eastern State Hospital
May7.....000viiiiiinn, . Forensic Symposium
Boar's Head Inn
May10..................... Mental Health & Law Orientation
Central State Hospital
Juned.........co i, Capital Sentencing Evaluation Training
June9,10................. .. Advanced Forensic Evaluation Training
All training programs are in Charlottesville unless otherwise noted.
For further information on these programs call 804-924-5435
\ —J
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Cases from Other States

Disruption to Family Life Inadequate to
Justify Commitment in New Jersey

In the Matter of the Commitment of AA., 252 N.J. Super.
170, 599 A. 2d 573 (1991).

In early 1991, A.A. was taken by family mem-
bers to an acute care psychiatric facility. During the
assessment that followed he exhibited paranoia and
emotional volatility and reported auditory and visual
hallucinations. Voices were commanding him, he
said, to hurt himself and others in his family and he
had threatened his wife and daughter with knives.
The hospitalization occurred only three weeks after a
week-long stay at the hospital and was A.A.’s sixth
hospitalization in six months.

After a temporary commitment, a hearing was
held in an attempt to commit A.A. to a long term
psychiatric facility. A report offered by the consult-
ing psychiatrist at the hearing noted that A.A. had no
history of physical assault nor had he been threaten-
ing or assaultive during his temporary hospitaliza-
tion. The psychiatrist testified that A.A. was coop-
erative and posed no danger to himself, but that he
might be dangerous to children living in his home.
Upon cross examination, the doctor clarified that in
addition to three children of his own, A.A. and his
wife were raising three small children--ages one, two,
and three-- whom they had taken in after the death of
arelative. The “danger” to the children might result
from A.A.’s inability to supervise them properly, the
doctor said.

A.A.’s wife also testified, noting that though he
was not violent, his disruptive behavior caused “ag-
gravation” and hurt the children mentally. The judge
presiding over the commitment hearing concluded
that A.A.

was suffering from a psychiatric dis-
ability and that he does present a
danger to others in that his actions . .
. create a serious bodily harm, though
it may not be a physical harm, to
others. '

A.A.was subsequently committedtothe Camden
County Psychiatric Hospital. He petitioned the court
in appeal of his commitment.

The appeal called into question the sufficiency
of the evidence presented at the commitment hearing.
U.S. Supreme Court precedents require that mental
illness must be accompanied by danger to self or
others as a prerequisite to civil commitment. New
Jersey law defines “danger” to include

a substantial likelihood that the per-
son will inflict bodily harm upon an-
other person or cause serious property
damage within the reasonably fore-
seeable future.

The committing court did not find that physical
harm of any kind was predicted. The only evidence
of anticipated “psychological harm” was the testi-
mony of A.A.’s wife. She recited instances when he
had shouted at her and engaged in erratic behavior
such as cooking a family meal at 3:00 a.m.--then
discarding it before it could be eaten. While these
episodes and the regular need for hospitalization no
doubt made A.A. difficult to live with and posed a
burden to his family, the appellate court found them
insufficient to justify involuntary commitment under
a standard calling for “serious bodily harm” to an-
otherperson. The court did not rule out the possibility
that some case might exist in which long term hospi-
talization could be the proper remedy to a threat of
psychological harm. But the court added that proof
of psychological harm that might lead to bodily
injury would probably require the testimony of a
mental health professional before it would add up to
the “clear and convincing” evidence necessary to
justify commitment.
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Transfer of Controlled Substance from
Mother to Child after Birth through the
Umbilical Cord Is Not “Delivery” under
Florida Law

Johnson v. Florida, 602 So. 2d 1288 (Fla. 1992).

Jennifer Johnson gave birth to a daughter on
January 23, 1989. Johnson told her doctor that she
had used rock cocaine that morning while she was in
labor. She later told an investigator from the Depart-
ment of Health and Rehabilitative Services that she
had smoked marijuana and crack cocaine three to four
times every other day during her pregnancy.

The state filed criminal charges against Johnson
for violating Florida law prohibiting delivery of
controlled substances to a minor. The “delivery”
allegedly took place in the sixty to ninety seconds
between the infant’s birth and the severing of the
umbilical cord. Johnson’s doctor testified that me-
tabolized cocaine derivatives in the mother’s blood
diffuse from the womb to the placenta and reach the
baby through the umbilical cord. In the brief time
between birth and the severing of the umbilical cord,
the transfer occurs from mother to child.

Johnson’s conviction was appealedtothe Florida
Supreme Court. The question for that court was
whether the ingestion of a controlled substance by a
mother who knows the substance will pass to her
child after birth is a violation of Florida law. The
Supreme Court refused to criminalize Johnson’s
behavior, citing the insufficiency of the evidence
against her and the legislature’s intent in crafting
specific laws dealing with controlled substances.

No evidence was presented at trial that any
cocaine derivatives passed from the womb to the
placenta during the period before the umbilical cord
was severed. The state also failed to prove that
Johnson intentionally timed her dosage of cocaine in
order totransmit cocaine derivatives to her child after
birth. The court reasoned that “delivery” cannot be
based on involuntary acts such as diffusion and blood
flow.

During the 1987 session of the Florida legisla-
ture, a specific statutory provision authorizing crimi-
nal penalties against mothers who give birth to drug-
affected children was rejected. Part of the reasoning
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behind that vote was that allowing the crimina]
prosecution of mothers would undermine Florida’s
express policy of keeping families together and make
it less likely that drug addicted women would seek
prenatal care. Criminalizing mothers would have the
perverse effect of denying prenatal care to the most
fragile and sick newborns.

The court added that when the language of a
statute is open to several interpretations, the statute
should be construed most favorably to the accused.
Noting that no other jurisdiction has upheld charges
such as those made against Johnson and calling her
prosecution a “radical incursion upon existing law”
requiring “strained construction” of statutory lan-
guage, the court reversed the conviction.

In a related case dealing with a substance abus-
ing parent, the Supreme Court of Connecticut re-
jected an attempt to terminate parental rights because
of a mother’s conduct during pregnancy. The court
refused to interpret state law to include prenatal
substance abuse as “adenial of care necessary for the
well being of a child” that would justify permanent,
rather than temporary loss of custody. [In re Valerie
D., 223 Conn. 492, 613 A.2d 748 (1992)].

California Supreme Court Clarifies the
Limits of the “Dangerous Patient”
Exception to the Psychotherapist-Patient
Privilege

Menendez v. Superior Court of Los Angeles County, 11 Cal.
Rptr. 2d 92, 834 P.2d 786 (1992).

On August 20, 1989, Jose and Mary Louise
Menendez were killed intheir home. The deaths were
reported by their sons, Erik and Lyle, then eighteen
and twenty-one. As part of the police investigation,
a warrant was obtained to search the records of Dr.
Oziel, the psychotherapist for both Lyle and Erik.
The police seized several audio tapes that they be-
lieved were related to the killings. Dr. Oziel cooper-
ated with the police, but asserted the psychotherapist-
patient privilege on behalf of the Menendez brother.s.

The tapes contained a recording of a therapeutic
session as well as taped notes pertaining to four other
sessions. At the two earliest sessions, the brothers
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threatened the lives of Dr. Oziel, his wife and his
girlfriend. After those sessions, Dr. Oziel warned
the two women of the threats.

The Menendez brothers were allowed to in-
tervene in a proceeding to determine whether the
tapes were privileged. The trial court found that the
tapes were not protected because of the “dangerous
patient” exception to the California privilege statute.
This state law codified the California Tarasoff rule
(Tarasoff v. Regents of the University of California,
17 Cal. 3d 425, 551 P.2d 334 (1976)), allowing an
exception to the expected confidentiality between
patients and therapists when a patient threatens to
harm an identifiable person. The lower court ruled
that notes of the second two sessions were not privi-
leged either because they dealt with the same infor-
mation as had the session tapes.

Arguments on admissibility of the tapes and
the application of psychotherapeutic privilege were
complicated by several details. First, after his initial
meeting with the Menendez brothers, Dr. Oziel
disclosed to his wife Laurel and to his assistant and
lover, Judalon Smith, thatthey were indanger. Atthe
lower court as well as the California Court of Appeals
these disclosures gave rise to the assertion that the
privilege for the entire sessions had been waived by
Oziel. Second, Smith had been present to eavesdrop
on at least one of the sessions with the brothers.
According to an affidavit she later released to the
media, she overheard them confess to the murder of
their parents. Third, questions were raised during
several hearings concerning whether the latter two
psychotherapeutic sessions had been arranged by Dr.
Oziel merely to monitor the dangerousness of the
patients and/or whether the Menendez brothers ar-
ranged the sessions not for therapeutic motives but
merely trying to create evidence concerning their
mental state at the time of the killings. Arguments
were heard suggesting that each of these factors-- the
warnings, the eavesdropping and the motives for
scheduling time with the therapist--had destroyed the
therapeutic privilege that might have otherwise pro-
tected the seized tapes.

Upon final review, the California Supreme
Court held that the taped notes of the first two
sessions were not privileged because of the danger-
ous patient exception: the psychotherapist reason-
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ably believed that the patients were dangerous and
that disclosure of the threats was necessary to prevent
harm. With regard to the taped notes of the third
session and the tape of the fourth session (both of
which occurred after Dr. Oziel warned the two
women), the court found that disclosure was not
necessary to prevent harm. Therefore, the taped notes
of the third session and the tape of the fourth session
were still protected by the psychotherapist-patient
privilege.

The supreme court emphasized that disclo-
sures of the content of therapeutic encounters did not
defeat the exercise of privilege by the patients them-
selves. The law gives the privilege primarily for the
benefit of patients and the furtherance of the thera-
peutic relationship. Thus unjustified disclosures of
therapists (such as may occur when the “dangerous
patiént” conditions are not met) or eavesdropping by
others do not rule out the patient’s right to invoke the
privilege in court. Additionally, the law need not
analyze the content of each communication between
therapist and patient nor the motives that each brought
to it to determine whether the privilege applies. As
the court put it, “the dispositive fact is what the
participants do, not why.” The expectation of confi-
dentiality during a therapeutic session was present,
therefore the privilege attaches.

Finally, the California court determined that
the statutory privilege for psychotherapy applies
evenin the context of a criminal trial. While Califor-
nia law specifically excludes the invocation of a
physician-patient privilege during criminal proceed-
ings, no such exception applies to the
psychotherapeutic privilege which the court de-
scribes as “paramount” to the claims of the criminal
justice system.

Full Due Process Preferred by Ohio
Supreme Court for Involuntarily
Committed Patients

Inre Miller, Alleged to be Mentally I1l, 63 Ohio St. 3d 99,
585 N.E.2d 396 (1992).

The Supreme Court of Ohio recently reviewed
that state’s law on civil commitment of the mentally
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ill and privileged communications between patients
and psychiatrists. It affirmed a patient’s rights to
extensive due process protections before involuntary
custody may be undertaken and reasserted the expec-
tation of confidentiality that applies to information
exchanged as part of the Doctor/Patient relationship.

Kenneth Miller was taken from his home by
police at the request of his family and delivered to the
psychiatric ward of the Mansfield Ohio General
Hospital in 1989. There he was held for four days, at
which time commitment proceedings were initiated
by a hospital social worker who filed an affidavit
containing this statement:

Mr. Kenneth Miller is a 38 year old
[Claucasian, married male, admitted
on an emergency basis on November
18, 1989. The patient has been pro-
gressively confused, delusional, and
paranoid. His sense of reality is al-
tered, grandiouse [sic] and at times,
out of touch with reality.

The affidavit was accompanied by a certificate
of examination, executed by a Dr. Fernandez, Miller’s
personal psychiatrist. The certificate contained the
identical language found in the social worker’s affi-
davit.

After twenty-six days in custody, Miller’s hear-
ingoccurred. Testimony was taken from members of
his family, two of the police officers who had de-
tained him, a psychiatrist retained by Miller, and
from Dr. Fernandez. The court allowed Fernandez’s
testimony despite objections from Miller thatit would
violate the physician-patient relationship. The court
concluded that Miller should be committed to the
hospital and he remained there for an additional
twenty-five days.

Following his discharge, Miller brought suit
alleging violation of his rights to due process of law
and appealing his order of commitment. The court of
appeals affirmed the commitment order and the ap-
peal proceeded to the state’s highest court.

Ohio law allows civil commitment of the men-
tally ill via two distinct procedures. The first is
available for emergency situations and applies only
to people whorepresent a "substantial risk of physical
harm" to themselves or others. Police may take

Developments in Mental Heaith Law

July - December 1992

people into custody whom they have reason to be-
lieve are mentally ill and subject to hospitalization by
court order. Police must first file a written statement
describing the circumstances that led them to believe
the person should be committed and deliver it to the
hospital at the time of admission. An examination by
hospital staff must occur within twenty-four hours,
and the chief clinical officer must either file an
affidavit within the third day of custody to initiate
commitment proceedings or discharge the patient.
The "chief clinical officer" is defined as the medical
director of the facility or another licensed physician
responsible for treatment in the facility. The statute
allows her to delegate certain duties to other physi-
cians or licensed clinical psychologists.

The second procedure is more elaborate, calling
for notice to the potential patient of rights to counsel,
to an independent expert assessment (at state ex-
pense, if necessary), and to a full hearing before a
judicial officer before custody may be undertaken or
a court order for hospital commitment may be issued.

The supreme court struck down the original
commitment order as deficient under both the emer-
gency custody statute and the involuntary commit-
ment law. In the first instance, by failing to file the
required written statement of facts with the hospital
as part of the emergency custody procedure, the
police neglected to provide evidence of “probable
cause” that could justify their detention of Miller.
The emergency commitment was faulty on due pro-
cess grounds.

The second error occurred when the court ac-
cepted the affidavit of a social worker to begin the
formal commitment process. The court pointed out
that the statute did not contemplate delegation of the
chief clinical officer’s duty to prepare the affidavit to
anyone other than another physician or perhaps a
clinical psychologist.

The third error concerned the content of the
affidavit. Affidavits contain assertions of fact, the
court noted. They must relate things that have
happened or events that have taken place. Inthe Ohio
statutory scheme, they provide the raw material that
can be interpreted in the psychiatrist’s clinical opin-
ion, and without them such opinions have no founda-
tion. Since the social worker’s affidavit failed to
provide any information that rose to the level of
concrete fact, it failed to comply with the statute and

Page 30



Volume 12, Number 2

probable cause was not present. The court thus had
no jurisdiction to continue with commitment.

Since Miller’s initial custody and also his
commitment hearing followed flawed procedures,
the court concluded that he should have beenreleased
immediately upon his arrival at the hospital or, at the
latest, by the court that accepted the faulty affidavit.

The Ohio Court also judged the acceptance of
testimony from Miller’s personal psychiatrist a fatal
error in the commitment proceeding. Ohio law,
unlike several other states, does not list commitment
proceedings as exceptions to the usual rule prohibit-
ing compelled testimony concerning confidential
physician-patient transactions. Additionally, the tes-
timony of Dr. Fernandez was not limited to facts he
may have observed while examining Miller for the
commitment hearing, butincluded observations based
on his ten-year treatment history. Repetition of this
information unnecessarily breached the confidence
that should have been upheld between Miller and
Fernandez, and further corrupted an already faulty
commitment proceeding.

Criminal Conviction for Pedophilic Acts
Does not Qualify Defendant for Total
Disability Under Insurance Policy

Massachusetts Mutual Life Ins. Co. v. Ouellette,
__A2d__,1992 WL 354994 (Vt.).

James Ouellette practiced optometry for more
than ten years. During this period he was also
suffering from the mental disorder of atypical
paraphilia. He surrendered his license to practice
optometry and was imprisoned following a convic-
tion of lewd and lascivious conduct with a minor. He
subsequently filed a claim with his professional
insurer seeking disability benefits.

Ouellette claimed to suffer from atypical
paraphilia, primarily pedophilia, arecognized mental
disorder. Insurance policy terms define “totally dis-
abled” as a condition resulting from an illness pre-
venting the insured from performing substantially all
of the duties of his usual occupation. Because
pedophilialed to incarceration and loss of his profes-
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sional license, Ouellette claimed he fit the definition
of totally disabled.

The Vermont court ruled that Ouellette’s inabil-
ity to practice was caused by the legal consequences
of his behavior--not his disability. The court cited a
long line of federal cases that bar Social Security
disability benefits to criminals whose incarceration
results from behavior caused by a mental disorder.
Claimants in those cases were unable to show that
disability, rather than voluntary behavior, caused
their incarceration. Vermont relied upon a federal
precedent drawing a line between an impairment that
results in the inability to perform the physical or
mental functions of gainful employment, and antiso-
cial behavior that results in confinement.

Ouellette was able to practice optometry for ten
years after his disorder manifested itself. The court
found that imposing liability on the insurer would be
contrary to the public interest in discouraging insur-
ance coverage for an insured’s intentional criminal
conduct.

FORENSIC REPORT
AVAILABLE

The 1991 - 1992 Annual Report
on the Virginia Forensic
Information Management
System is now available. To
request a copy of the report,
which includes a statewide
Directory of Trained Forensic
Examiners, call 804-924-5435.
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In the Federal Courts

Second Circuit Discovers Psychotherapist/
Patient Privilege

U.S. v. Diamond (In re Doe), 964 F.2d 1325 (2nd Cir.
1992).

Forty-nine states have adopted some form of
evidentiary privilege that allows patients and psycho-
therapists to avoid compelled revelations of the con-
tent of their therapeutic encounters. In those states,
the importance of fostering uninhibited dialogue
between therapists and their patients is considered
more important, in many instances, than disclosing
the details of therapy in court to assist the resolution
of a lawsuit.

Despite this near unanimity of the states on the
privilege question, federal law provides no parallel
rule protecting confidential disclosures made during
therapy. While the federal Rules of Evidence allow
federal courts to review issues of privilege “governed
by principles of the common law as they may be
interpreted by the courts of the United States in light
of reason and experience,” [Rule 501] only one
appellate court has recognized the privilege and three
others have rejected it. The 2d Circuit Court of
Appeals, which covers New York, Connecticut and
Vermont became second to recognize the privilege
with its decision in U.S. v. Diamond.

John Doe (whose identity has been concealed as
the result of a protective order of court throughout
this litigation) owns a vacant theatre. In 1990 he
testified that Steven Diamond had attempted to extort
$50,000 from him as payment for assistance in ob-
taining a zoning variance for the theatre. Doe’s
complaint of the extortion attempt to federal authori-
ties gave rise to an investigation that resulted in the
indictment of Diamond.

During the discovery portion of Diamond’s
criminal case, evidence of Doe’s thirty year history
of periodic clinical depression and psychiatric treat-
ment surfaced. Because Doe was to be the
government’s star witness on the charge of extortion
and his credibility would be critical, he agreed that
the judge in the case and counsel for Diamond could

review his psychiatric records privately. The records
were, however, shielded from public disclosure by a
court order.

Diamond’s lawyers retained a psychiatrist to
review the records and determine what information
should be explored at trial. The psychiatrist’s report
noted that Doe had along history of emotional illness,
and at the time of the alleged extortion was “para-
noid” and suffering from “narcissistic trends.” The
report suggested that Doe’s perception of reality
could be faulty and that his credibility as a witness
should be questioned. The report also stated that all
Doe’s records were relevant to credibility and should
be available to Diamond’s lawyers during the trial.

Doe objected to the request to allow introduc-
tion of the confidential records or cross examination
on their contents in court. During a pretrial hearing,
he invoked the psychotherapist/patient privilege and
refused to answer questions concerning the dates he
received therapy or the identities of his doctors. The
court issued a contempt order, denying the existence
of such a privilege under federal law, and Doe took
his case to the Court of Appeals.

The appellate court’s opinion emphasized that
“communications between a patient and a psycho-
therapist typically involve far more intensely per-
sonal information than communications to otherkinds
of doctors.” This fact, it said, explains why the
psychotherapist/patient privilege is recognized by
more courts than the privilege that applies to physi-
cians generally. In order to uphold the expectation of
confidentiality that accompanies mental health treat-
ment and encourage candor from those who seek i,
the court interpreted Rule 501 to allow recognition of
the privilege to refuse compelled testimony during
litigation.

The court’s recognition of the privilege was
“highly qualified,” however. It declared that the
existence of the privilege

amounts only to the requirement that
a court give consideration to a
witness’s privacy interests as an im-
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portant factor to be weighed in the
balanceinconsidering the admissibil-
ity of psychiatric histories or diag-
noses.

Although it conceded that Doe’s plea for
confidentiality was supported by federal law, the
court judged the evidentiary need for information on
his mental state more compelling than Doe’s interest
in privacy. Doe won on the principle of law, but lost
his privacy in this case.

Future applications of the privilege rule, at
least in the 2d Circuit, will require a case by case
assessment and call for delicate balancing by trial
judges of the privacy interests of litigants and the
impact of their silence on the fair resolution of
disputes.

No Constitutional Guarantee of
Independent Psychiatric Assistance
In Federal Circuit

Goetz v. Crosson, 967 F.2d 29 (2d.Cir. 1992).

The Court of Appeals for the Second Circuit
unanimously agreed that the Due Process Clause of
the Fourteenth Amendment does not absolutely guar-
antee psychiatric assistance to indigent individuals
subject to involuntary commitment or retention pro-
ceedings. However, the court reserved the possibility
that such assistance may be constitutionally required
in certain, fact-specific situations. On that basis,
Goetz v. Crosson was remanded for further explora-
tion of New York’s civil commitment law.

Lyle Goetz, filing on his own behalf and on
behalf of all others similarly situated, is an involun-
tary patient at the Dutchess County, New York
Psychiatric Center. Goetz’ complaint was two-fold:
first, that the failure to provide a consulting psychia-
trist in all commitment and retention hearings vio-
lates due process under the Fourteenth Amendment
and 42 U.S.C. §1983; and second, that New York
State’s existing procedures for appointing an inde-
pendent psychiatrist do not satisfy the prerequisites
of due process. For the purposes of the appeal, a
“consulting” psychiatrist is defined as one whowould
testify on behalf of the patient (only if he or she
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believed that the patient should not be committed or
retained) and would assist counsel in the preparation
of the patient’s case (regardless of his or her beliefs).
An “independent” psychiatrist is one appointed by
the court, but unaffiliated with the state, who would
examine the patient and testify about her findings.

Addressing the first complaint, the court dif-
ferentiated between criminal and civil defendants
and found that the current statutory procedures in
New York’s Mental Hygiene Law provided adequate
due process for the civil psychiatric patient. Criminal
defendants are guaranteed psychiatric assistance under
Ake v. Oklahoma, 470 U.S. 68 (1985). (See 5 Devel-
opments in Mental Health Law 1, 1985). The court
declined to extend that guarantee to civil commit-
ment proceedings, relying on precedent differentiat-
ingthe liberty interests implicated in civil cases from
those in criminal cases. The court felt that its goal--
to omit erroneous outcomes--could be sufficiently
tested by the three-pronged due process test outlined
in Ake and Mathews v. Eldridge, 424 U.S. 319, 335
(1976).

The three-pronged test examines 1) the poten-
tial patient’s interest in involuntary commitment; 2)
the government’s interest in implementing changes;
and, 3) the risk of erroneous deprivation of the
individual’s interests without the procedural safe-
guards. The court examined each interest in turn, and
concluded that the “role of the ‘consulting’ psychia-
trist was not of sufficient import to implicate due
process in every proceeding.” In most New York
cases, two psychiatrists must certify the necessity of
commitment and a third must confirm the decision
before a patient can be admitted. To require addi-
tional psychiatric assistance in all cases would be
costly and often duplicative. Where further use of
forensic psychiatrists is necessary, an “independent”
doctor may be requested. In any case, hiring more
psychiatrists would only introduce conflicting opin-
ions, and would not necessarily lead to fewer errone-
ous outcomes.

Next, the court considered Goetz’ claim that
New York’s existing procedures for appointing “in-
dependent” psychiatrists do not satisfy the prerequi-
sites of due process. Goetz asserted that the existing
procedures leave few psychiatrists willing to testify
and those that do inadequately represent the patients’
liberty interests. The court agreed that in certain
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cases this claim may be true, and that an indigent
individual should have the right to obtain the testi-
mony of an independent psychiatrist. On this basis,
the case was remanded to determine whether New
York’s procedure for appointing a psychiatrist were
adequate under circumstances presented in the Goetz
case.

The majority opinion emphasized the
individual’sliberty interestin being treated, stressing
that erroneous non-commitments are as harmful as
erroneous commitments, and equally burdensome to
liberty. A concurring opinion disagreed with that
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equation, asserting that “it remains better torelease a
mentally ill person than to commit a mentally normal
person. And that is how the balance of consequences
must be struck.” A dissent concluded that a judge’s
request for further psychiatric testimony should not
translate into a constitutional requirement to provide
it. The dissenter reasoned that the State’s burden is
to show, clearly and convincingly, the necessity of
institutionalization. If the state cannot meet this
burden within existing statutory provisions, the court
should not be constitutionally obligated to provide
more psychiatric testimony.

0
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FORENSIC PSYCHIATRY FELLOWSHIP

The Institute of Law, Psychiatry and Public Policy of the
University of Virginia offers a one-yearPGY 4 or5 fellowship
beginning in July 1994. Criminal and civil forensic clinics,
law school courses, inpatient forensic unit and jail
consultation, research training in psychiatric criminology,
mental healthlaw, and legal medicine, and time forscholarship
are all available under the supervision of S. Ken Hoge, M.D.
Write or call Bettie Amiss, Administrator, Institute of Law,
Psychiatry and Public Policy, University of Virginia, Blue
Ridge Hospital, Box 100, Charlottesville, Va., 22908; (804) 924-
5435 for further information.
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Pending in the U. S. Supreme Court

Family Ties and Due Process: Supreme Court to Review Kentucky's Law for
Committing Mentally Retarded Adults
Heller v. Doe

Since the 1970s constitutionally mandated pro-
cedural safeguards have been available to all citizens
detained in state psychiatric facilities. Several United
States Supreme Court cases defined the contours of
those protections against unwarranted confinement.
O’Connor v. Donaldson ! required both “mental ill-
ness” and “dangerousness” as standards that must be
met before civil commitment of adults is justified.
Addington v. Texas ? established the need for at least
“clear and convincing” evidence to prove those stan-
dards had been satisfied. Parham v.J.R.?recognized
the interests of parents during their children’s commit-
ment process, and relaxed the procedural safeguards
that are available to adults. Atthesametime, it judged
minors’ rights to liberty significant enough to demand
a neutral, independent medical review prior to place-
ment in a psychiatric hospital.

The rights of the adult mentally retarded or
“persons with developmental disabilities” have been
more difficult to define. The life-long deficits in
comprehension or decision-making ability among this
population confound the attempts of lawmakers to
decide when the language of “voluntary” or “involun-
tary” choices should apply. An additional complexity
arises because of the involvement of families in the
lives of the mentally retarded. Legislators are hesitant
to interfere with parents, guardians, or others who act
as caretakers and representatives of people with men-
tal disabilities.

Kentucky is just one of the states struggling to
develop a process which acknowledges the role of
families in planning for, monitoring, and assisting in
their children’s care. Despite its legislative efforts,
according to the United States Court of Appeals for the
Sixth Circuit, Kentucky has yet to find the balance
between parental prerogatives and patient’s rights.
Kentucky’s most recent legal difficulties resulted
from the state’s failure to provide residential place-
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ment choices to adults who were labeled “mentally
retarded.”

Samuel Doe, the pseudonymous plaintiff who
initiated the suit that became Doe v. Austin®, has
been institutionalized since 1971. Until he filed suit
in federal court, no independent review of the
propriety his seventeen-year confinement had taken
place. In 1986 a group of mentally retarded adults
joined Doe to challenge Kentucky’s administrative
practices regulating admission to state residential
care facilities. This class action resulted in several
revisions to Kentucky law, and the abolition of
facility admission practices that were declared un-
constitutional.

Legislators are hesitant to interfere
with parents of people with mental
disabilities.

Priorto 1986 acomprehensive statutory scheme
guaranteed all procedural rights to the mentally
retarded that applied prior to any involuntary com-
mitment to a mental health facility. The law pre-
scribed a judicial hearing where any person subject
to commitment could employ a lawyer, testify, and
call witnesses. Despite these legal protections, an
alternative procedure for admission to Kentucky’s
residential treatment centers (RTC) for the mentally
retarded was established by the state Cabinet for
Human Resources. This process was administered
by the Record Review Committee (RRC) and gave
parents and guardians almost complete discretion
over facility placement.

For example, an adult child committed via
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parent-initiated petition through the RRC was con-
sidered a “voluntary” patient even though he might
wish to remainin the community. The four years this
procedure was in effect (1982-1985), only one men-

Changes in Kentucky law abolished
any consideration for the wishes of
the people most affected by residential
placement.

tally retarded adultin the entire state of Kentucky was
admitted through the “involuntary” process required
by statute. A similar administrative policy governed
the release of patients. It gave parents an absolute
veto over any community placement suggested for
their children. In effect, parents and guardians were
incomplete control of RT'C admission and discharge,
regardless of the apparent dictates of state law.

The Austin case raised serious questions about
Kentucky’s commitment policies for the mentally
retarded. The federal court’s first decision in early
1986 granted the plaintiff’s request for a preliminary
injunction to prohibit the use of alternative,
nonstatutory admission procedures. The Court also
decreed the parental veto over discharges unconstitu-
tional.

Inresponse to these rulings, the Kentucky Gen-
eral Assembly revised state law during its 1986
session.”> The section of the law that had granted
equality of treatment for the mentally retarded in all
commitment proceedings was deleted. Admission
requirements for residential facilities were rewritten.
Under the new law, any admission requested by a
parent or guardian was defined as a voluntary admis-
sion. Authority to review all decisions concerning
the potential resident was given to an “interdiscipli-
nary team” consisting of mental health professionals.
Teams could also include the resident and a member
of his family.

These changes in Kentucky law abolished any
consideration forthe independent wishes of the people
most affected by residential placement. As the court
said when the Austin plaintiffs returned to court, “the
1986 amendments effectively eliminated the rights of
mentally retarded persons to a judicial hearing prior
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to involuntary commitment.” The plaintiffs asked
the court to enjoin the state from further commit-
ments of mentally retarded adults unless judicial
hearings prior to admission were guaranteed. They
also demanded that all facility residents who turned
eighteen after their initial confinement and wanted to
challenge their placement should be given a similar
hearing.

The district court decided that since a majority
of severely and profoundly mentally retarded persons
are incapable of determining whether being admitted
into an RTC is in their best interest, all such admis-
sions are to be considered involuntary. Additionally,
since Kentucky law required the same procedures for
admitting mentally ill or mentally retarded people to
state facilities, refusal to treat these two groups
similarly amounted to a denial of equal protection to
the mentally retarded. An injunction was issued to
prohibit the contested practices. Kentucky appealed.

Kentucky’s argument in the 6th Circuit Court of
Appeals relied onthe Parham case, which prescribed
deference to the traditional parent-child relationship,
and required no adversary proceeding prior to com-
mitment of minors. The state contended that parents
of the mentally retarded should have to surmount no
more obstacles to placing their children in a state
facility than the Supreme Court had authorized for
parents of mentally ill minors in Parham. But the
Parham rule was crafted for children, the court
countered, and regardless of their mental capabilities,
adults are not the same as children.

Despite its unwillingness to apply the rule of
Parham, the appellate court did not adopt the district
court’s conclusion that due process mandated a full
judicial hearing. The 6th Circuit looked instead to
Vitek v. Jones |’ a case that provided a procedural
model for transferring prison inmates to psychiatric
hospitals.

Vitek required six separate features of due
process to enable prisoners to oppose an order into
psychiatric placement: the right to 1) written notice;
2) request a hearing; 3) call and cross examine
witnesses; 4) give evidence and be heard; 5) receive
a written statement of the conclusions of an impartial
hearing officer; and, 6) receive qualified, indepen-
dent assistance to oppose the transfer. While not
requiring the involvement of a legally trained judicial
officer, the Austin court affirmed the procedures
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outlined in Vitek:

If these basic safeguards are required
before an inmate is transferred from a
prison to a mental hospital, surely a
person thought to be mentally retarded
must be afforded at least the same
level of protection before being re-
moved from an ostensibly unfettered
existence in society to the confines of
an institution.®

The appeals court also confirmed the need for
periodic review of commitment of the mentally re-
tarded. Kentucky petitioned the U.S. Supreme Court
to set aside the Austin decision, but the high court
denied further review.

The lawmakers responded with amendments
once again. Again, Samuel Doe and the plaintiff class
returned to court. In Doe v. Cowherd ° they argued
that state law continued to violate their rights to equal
protection and due process. The trial court concurred.
When the state took the case to the appellate level, two
major issues remained.

First, could Kentucky’s new law require a lower
standard of proof to commit a person who is mentally
retarded than the standard applied to the mentally il1?
Addington had established “clear and convincing”
evidence as an acceptable level of proof for civil
commitment. Butthe state had adopted a criminal law
standard forthe mentally ill, requiring proof “beyond
a reasonable doubt” before commitment could take
place. The “reasonable doubt” level of scrutiny actu-
ally exceeded constitutional requirements. It was,
however, consistent with Kentucky law requiring that
any proceeding leading to the loss of personal liberty
must afford the defendant the same constitutional
protections that are given to defendants in a criminal
prosecution.

Kentucky advanced several arguments in favor
of alesser level of proof. The mentally retarded were
not subject to treatment, the state argued. They were
merely “habilitated.” Services at mental retardation
facilities were described as “less intrusive” than those
forthe mentally ill. Kentucky also contendedthat less
stigma was associated with mental retardation than
mental illness. The differences between the twoclasses
of patients justified the lower “clear and convincing”
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standard for the mentally retarded, who benefitted
from a less cumbersome procedure for admission to
state institutions.

But a different standard was not warranted by
the distinctions Kentucky emphasized, according to
the court. The mentally ill and the mentally retarded
have identical interests in freedom from involuntary
confinement, and equal protection demands equal
levels of proof. "Regardless of the asserted benefits of
institutionalization," the court noted, "it nevertheless
results in the loss of personal liberty."!® The dual
standard was unconstitutional.

The final issue before the court of appeals
involved a new statutory provision that allowed
parents and guardians to participate as parties during
residential commitment proceedings of mentally re-
tarded adults. As parties, parents had many of the
same rights to present or refute evidence that an adult
child would. Parents were also given the right to
appeal placement decisions. This provision had the
same flavor as the “parental veto” that was rejected in
earlier litigation and it met a similar end. Because
parents were not included during commitment hear-
ings ofthe mentally ill, this part of the new law placed
an unequal burden on the mentally retarded. It also
failed to met the constitutional standard of equal

Kentucky also contended that
less stigma was associated
with mental retardation than
mental illness.

protection. Kentucky challenged the circuit court’s
decision and the U.S. Supreme Court has granted a
petition for certiorari,!! agreeing to hear arguments
this term on the standards for involuntary commit-
ment of mentally retarded adults.

Through eight years of litigation and at every
level of federal court, Kentucky has insisted on
treating all mentally retarded adults as if they are
simply children. Regardless of their potential for
making independent decisions or desire to live in the
community, Kentucky’s administrative policies have
ignored the rights of mentally retarded citizens in
defiance of both state law and constitutional prin-
ciples. In an effort to insure parental control over
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disabled adults, the state has itself exercised the
most stifling kind of paternalism over the lives and
choices of a vulnerable, but no longer voiceless
segment of the population.

To date, it has been Kentucky’s official habit to
regard each person labeled “retarded” as if he shared
the most severe limitations of any other person
marked by that term. Whether the outmoded atti-

Kentucky's administrative policies
have ignored the rights of mentally
retarded citizens in defiance of both
state law and constitutional principles.

Developments in Mental Health Law

tudes underlying that habit must change as a matter
of constitutional law should be made clear in a
Supreme Court decison within the next year.

-by Paul A. Lombardo
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SPECIAL JUSTICE
TRAINING

The Institute of Law, Psychiatry
and PublicPolicy atthe University
of Virginia is planning a training
program in civil commitment for
special justices May 27 & 28, 1993.
Theschedule will beginat1pmon
Thursday and end at noon on
Friday in Charlottesville. Efforts
are currently underway to develop
arosterof all special justicesin the
state. Any special justice or
individual working with a special
justiceis encouraged to contactthe
Institute. For more information,
call or write: Irene Brenneman,
Institute of Law, Psychiatry and
Public Policy, Box 100, Blue Ridge
Hospital, Charlottesville, VA
22908. Telephone 804-924-5435.
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IF YOU ARE MOVING

Pleaseletus knowbysendingany
changes in your position,
department, or address. Include
both old and new information.
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. .. Child Sexual Abuse

-continued from page 23 -
potential outside limit of two years after legal major-
ity (age twenty) to ten years-after majority (age
twenty-eight). The basic provisions were to apply
prospectively to all abuse cases. The final section of
the law created a new opportunity even for those
abuse victims whose right to sue had expired under
the former statute of limitations. Suits could be filed
for a full year after the new law went into effect
regardless of when the alleged abuse was said to have
occurred. Thus, for at least one year, any act of child
abuse committed in the past could form the basis for
litigation.

Questions for Mental Health Professionals

Even though Virginia’s law was adopted by a
nearly unanimous vote, serious questions remained
about how it would be applied. For example, the
statute assumes that a “licensed physician, psycholo-
gist, or clinical psychologist” will reveal the connec-
tion between mental or emotional distress and past
sexual abuse. A communication from therapist to
patient will start the legal clock ticking. But the
language of the new statute was borrowed from
another Virginia law!? describing delayed discovery
of asbestosis and other occupational diseases. In that
context, where the origin of internal physical injury
is rarely understood before a physician’s diagnosis,
marking the starting point for a claim at the time a
diagnosis is communicated to the patient poses few
difficulties. Patients consult with their doctors, who
perform physical examinations and tests and report
their conclusions. In the mental health context, such
an approach is more problematic.

Many therapists treat patients without regard to
whether the content of the therapeutic encounter
yields legally relevant “facts™ that can be discovered
andreported to the patient. They believe that patients
should go through the process of reaching psycho-
logical insights and clarifying memories with profes-
sional assistance, but they reject the idea that thera-
pists must convince patients that past trauma is
related to current distress.

Several legal questions follow from this point of
view. Would a nondirective therapist incur malprac-
tice liability for failing to explore the potential that
sexual abuse preceded pathology? Would being
unwilling to infer the occurrence of sexual abuse
from a patient’s life report lead to lawsuits against
therapists? Do mental health professionals bear a
legal “duty to discover™ a history of sexual abuse, and
thereby preserve timely legal claims for patients?

Designating specific professionals as the
gatekeepers of sexual abuse litigation raises other
issues. A variety of counselors and therapists work
with patients to untangle life traumas and the prob-
lems that follow. Does the new law discount insights
into childhood abuse if someone not mentionedin the
statute trips the lever of memory? Would a commu-
nication from a social worker, for example, not be
admissible to prove when the cause of action for
abuse accrued? How would a person who first
revealed details of abuse to a member of clergy fare
under the new law? What about a survivor whose
only confidant was the lawyer engaged to bring the
suit?

Finally, and apart from the concerns that were
voiced by mental health professionals, the last part of
the Virginia statute appeared to contain a fatal flaw.
It declared open season, for one year only, on anyone
who ever committed child sexual abuse. Actual
perpetrators were vulnerable to suit for one more
year; anyone else, guilty or not, was subject to
allegations destructive of family, friendships and
reputation, but about which no concrete evidence
might exist in defense. The retrospective feature of
the law threatened to reopen matters that had once
seemed officially forgotten.

Starnes v. Cayouette

With the new law in place, plaintiffs wasted no
time getting to court. Marjorie Starnes was among
the first adults to bring suit for childhood sexual
abuse. In July of 1991, she sued Robert Cayouette, 1!
alleging that for nine years--from age five to four-
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teen--she had endured multiple acts of abuse.
Cayouette, the father of Starnes’ childhood best
friend, had often “threatened her with the alienation
of her family” if she revealed the abusive events. His
threats, she claimed, had caused her “to fear for her
safety.” Starnes catalogued injuries that included
eating disorders, sleep disturbances, depression and
anxiety attacks. She specifically charged Cayouette
with “assault, battery, sexual battery, rape, sodomy,
false imprisonment and intentional infliction of emo-
tional distress.”

Starnes was bornin 1964 and the last alleged act
of abuse occurred in 1978. She turned eighteen, the
age of majority, in 1982. Relying onthis chronology,
Cayouette responded to the allegations by invoking
the usual Virginia statute of limitations. It would
have required a claim for personal injury to be filed
within two years of legal adulthood, in this case by
1984. Starnesrelied on the new Virginialaw extend-
ing the limitation period for childhood sexual abuse.
The question for the trial court was whether the new
law could, consistent with the Virginia Constitution,
be applied retroactively to claims that had already
expired under the old limitation period. Regardless
of the truth of Starnes’ charges, if the new law was
unconstitutional, the suit would be dismissed.

The final order of the trial court was issued in
October of 1991. That court ruled that the new law
violated state constitutional due process guaranteesin
two ways. First, by extending the limitation period to
ten years, it revived some claims that had already
expired. Second, by creating a one year “window of
opportunity,” it stretched the limitation period for
claims that had not yet expired, but for which the
previous limitation period had already begun to run.
Starnes’ suit was dismissed, and she appealed to the
Supreme Court of Virginia.

Virginia’s highest court analyzed the case as a
question of the defendant’s rights. Did Cayouette,
upon expiration of the statute of limitations in 1984,
acquire a right that was protected by due process
guarantees of the state constitution? The court began
itsreview by noting that as early as 1887, Virginiahad
rejected the U.S. Supreme Court’s ruling'?(interpret-
ing the federal constitution) allowing states retroac-
tively to revive certain remedies that had already
expired under statutes of limitation. In contrast,
Virginia cases going back to 1876 had declared the
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defendant’s right to rely on the finality of an expired
limitation period to be a “vested right.” Later Vir-
ginia cases clarified the rule that retroactive laws
were only constitutional if they did not destroy such
“vested rights.”

On June 5, 1992, the court
declared all retrospective
applications of the law
unconstitutional and invalid.

Though Starnes attempted to distinguish purely
“procedural” rights to a defense from other “substan-
tive” rights deserving of due process protection, the
court rejected the distinction. Cayouette had, a “valu-
able property right” in being free of suit, the court
declared.

The immunity from suit that arises by
operation of the statute of limitations
is as valuable a right as the right to
bring the suit itself. . . . If the legisla-
ture can infringe a constitutionally
protected right of one class by retroac-
tive legislation, it can infringe the
rights of every class.!

While the provisions of the 1991 law that act
prospectively were not disturbed, on June 5, 1992, the
court declared all retrospective applications of the
law unconstitutional and invalid.

Other states have reached different conclusions
in applying statutes of limitation to sex abuse cases.
Many states (twenty-one) follow the federal rule and
allow retroactive application of new limitation peri-
ods. The Nevada Supreme Court reviewed the
history of its state law and concluded it was formu-
lated without concern for the issue of child sexual
abuse. Because lawmakers never considered that
social problem when they drafted statutes of limita-
tions, current law should not be applied to sexual
abuse claims, that court declared.'* Proponents of
extended limitation periods quote the conclusion of
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the Nevada court, which said:

To place the passage of time in a
position of priority and importance
over the plight of childhood sexual
abuse victims would seem to be the
ultimate exultation of form over sub-
stance, convenience over principle.!

Constitutional Amendment

Joseph Gartlan, the state senator who sponsored
the 1991 change to Virginia’s law on child sexual
abuse, announced in the wake of the Starnes decision
that he would introduce a constitutional amendment
during the next session of the Virginia General As-
sembly that would allow expired sexual abuse claims
to be revived. The proposed amendment simply
states that

[t]The General Assembly’s power to
define the accrual date for an action
based on an intentional wrong shall
include the power to provide for the
retroactive application of a change in
the accrual date. No personshall have
a constitutionally protected property
right to bar a wrong on the grounds
that a change in the accrual date for
the action has been applied retroac-
tively.16

The constitutional amendment process is quite
cumbersome.'” It requires a majority vote in favor of
the amendment by both legislative houses, then a
second vote, taken at the next session of the legisla-
ture following a general election. If the amendment
is carried both times, it must then be submitted to
popular vote. A majority of the electorate must
approve the constitutional change.

The earliest the proposed change and the legis-
lative amendment could take effect is 1995. Despite
this additional lengthy delay, advocates for a new law
appear unfazed by their court setback. They wishto
insure that those who abuse children, and by trauma
and threats delay exposure of guilt, should not escape
judgement simply because of the passage of time.
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The campaign for a new law embodies a principle
announced by ancient courts of equity: a wrongdoer
may not benefit from his own evil act. Whether that
principle can be preserved without discarding the
valuable public policies behind statutes of limitation
or providing an avenue for unmerited allegations is
a puzzle Virginia legislators will have to resolve.
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SYMPOSIUM ON MENTAL HEALTH AND THE LAW

Thursday, April 1
8:00 a.m. Registration and Coffee
9:00 Welcoming Remarks
King Davis, Ph.D.

R. Claire Guthrie, ]J.D.
Paul A. Lombardo, Ph.D,, ].D.

9:30 Recent Currents in Mental Health Law
Richard J. Bonnie, LL.B.

MOTHERS, DRUGS AND REPRODUCTIVE RIGHTS
10:00 Criminalizing the Pregnant Addict: The Policy Debate

Moderator:  Joan Volpe, Ph.D.
Discussants: Delegate Marian Van Landingham

David Melesco, Esq.
11:15 The Impact of Prenatal Drug Use on Children:
Clinical Realities
Sidney Schnoll, M.D., Ph.D.
12:05 p.m. Questions
12:30 Luncheon

DEINSTITUTIONALIZATION, HOMELESSNESS AND JAILS

1:30 Policing the Mentally I1l: Problems and Strategies
Linda Teplin, Ph.D.

2:20 Criminal Justice and Mental Health: An Analysis of
Intersecting Systems
Henry Steadman, Ph.D.

3:10 BREAK

3:25 The Epidemiology of Homelessness
Pamela Fischer, Ph.D.

4:15 PANEL DISCUSSION

Moderator: W. Lawrence Fitch, J.D.

Discussants: Pamela Fischer, Ph.D.
Patricia Griffin, Ph.D.
Henry Steadman, Ph.D.

5:00 Adjourn
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APRIL1 & 2,1993 - HYATT RICHMOND HOTEL

8:15a.m.

9:00

10:15

RICHMOND, VIRGINIA

Friday April 2

Continental Breakfast
PARENTAL RIGHTS AND THE MENTALLY ILL

Panel Discussion
Moderator: Paul Lombardo, Ph.D., ].D.
Discussants: Richard T. Greer

John Oliver, Esq.

Dennis Wool, Ph.D.

Elizabeth A.Willeford, M.S., C.R.C.

Coffee

INSURANCE BENEFITS UNDER THE AMERICANS WITH DISABILITIES ACT

10:30

11:15

Noon

The Federal Perspective
Sharon Rennert, Esq.

Mental Health Insurance: Virginia Legislative Trends
Mark Rubin, Esq.

Adjourn

1:30 - 3:00

3:15 - 5:00

UPDATES FOR VIRGINIA PRACTITIONERS

WORKSHOPS

MENTAL HEALTH LAW UPDATE
Evelyn Fleming, Esq.

Jane Hickey, Esq.

S. Ken Hoge, M.D.

Paul A. Lombardo, Ph.D., ].D.

FORENSIC UPDATE
W.Lawrence Fitch, J.D.
Patricia Griffin, Ph.D.
Jane Hickey, Esq.
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