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The Supreme Court of the United States has made it clear that states may regulate professions
through licensing systems.! The Court, confirming this power for bar examiners in Schware v.
Board of Bar Examiners, concluded that a state may “require high standards of qualification,
such as good moral character or proficiency in its law.”” Frequently, the licensing process
includes at least one question about an applicant’s past and current mental health.> Mental health
advocates have argued that inquiries into mental health history violate an applicant’s right to
privacy and due process of law.* However, whether they apply strict or intermediate scrutiny,
courts have rejected these challenges and held that the interest in admitting only those who are fit
to practice outweighs an applicant’s constitutional rights.’

The enactment of the Americans with Disabilities Act (ADA) in 1990 gave mental health
advocates new grounds to argue for the elimination of these inquiries from any professional
licensing applications that ascertain an applicant’s character as prerequisite for admission into a
profession. Since then, bar examiners nationwide have been reevaluating the wording and scope
of such questions. This essay will first describe different varieties of mental health questions,
their success in the courts, and their viability under the ADA. The analysis in this part is based
on the type and scope of the question. The discussion will then examine how bar examiners can
comply with the ADA while fulfilling their duty to admit only
those applicants who are competent to practice law.
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cluded from participation in or be denied the benefits of the Cases from Other States. . .11
services, programs, or activities of a public entity, or be sub-
jected to discrimination by any such entity.”® Title II defines a
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qualified individual with a disability as one who can “with reasonable modifications” meet
“essential eligibility requirements” necessary to obtain a professional license. Although it is
difficult to define “essential functions” for a profession, a licensing board has the burden to prove
that inquiries into mental health are job-related and consistent with business necessity. Thus, the
issue is whether mental health inquiries on professional licensing applications are discriminatory
and if so, whether they are justifiable burdens under the ADA.

Eight states obviously comply with the ADA because they do not require their applicants to
submit any information about their mental health.” However, the ADA does not eliminate a
state’s duty to its citizens to admit only fit attorneys. To fulfill this obligation, most states have
decided to ask some type of mental health question on their bar applications.

Eighteen states ask questions that are unlimited in scope or time, such as these:*

(a) Have you ever consulted a psychiatrist, psychologist, mental health counselor or medical
practitioner for any mental, nervous, emotional condition or drug or alcohol use?

(b) Have you ever been diagnosed as having a nervous, mental, emotional condition or drug or
alcohol problem?

An applicant answering affirmatively to either question must submit the name and address of any
treating professional. Bar examiners justify these unrestricted, particularly invasive questions on
the grounds that they must protect the public from “unfit” attorneys. They argue that more
narrowly tailored questions allow applicants to exclude possibly relevant information and
provide only answers placing the applicant in the most favorable light. Such arguments have
successfully defeated constitutional attacks on mental health questions.’

In the context of ADA litigation, proponents of limitless questions argue that Title II’s
general anti-discrimination language does not apply to bar examiners’ regulation of attorneys.
Title I, they note, specifically prohibits employers from conducting pre-employment queries
regarding disabilities, whereas Title II is silent concerning pre-screening inquiries. They assert
that Congress intended the prohibition on screening individuals to apply only in the employment
and not in the licensing context.™

First, bar examiners contend that Congress did not disfavor pre-decision inquiries altogether;
instead, it simply did not want information about disabilities to disqualify job applicants before
their performance could be evaluated. This problem allegedly does not exist in the admissions
process because “no one is ever barred on the grounds of drug use or mental disability from
sitting for the bar examination or from demonstrating his or her qualifications for admission.
Secondly, examiners assert that an employer who is restrained from pre-employment inquiries
can immediately determine employees’ capabilities once they are hired. Bar committees have no
comparable opportunity for post-admission evaluation as it is extremely difficult to revoke an
attorney’s license. Licensing boards finally claim that because there is no history of excluding
mentally disabled applicants, no need exists for prophylactic measures mandated by the ADA."

No court has agreed that Title I’s prohibition on pre-screening discrimination is limited to the
employment context. Rather, courts have found that the ADA does in fact apply to licensing
applications and that neither the Act nor regulations indicate that Title I is restricted to employ-
ment pre-screening only."> The ADA’s purpose is to prevent discrimination against disabled
individuals, regardless of its source. Furthermore, the licensing evaluation process is similar to
hiring decisions because professionals cannot practice without a license.
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Taken as a whole, Title II and its regula-
tions demonstrate that pre-screening appli-
cants based on a disability is not permitted
in any context, including questions on li-
censing applications. These regulations ex-
plicitly forbid a public entity from adminis-
tering a licensing program “in a manner that
subjects qualified individuals with disabili-
ties to discrimination on the basis of dis-
ability.”'* Another section prohibits a public
entity from imposing or applying “eligibility
criteria that screen out an individual with a
disability . . . unless such criteria can be
shown to be necessary for the provision of
the service, program, or activity being of-
fered.”"® This regulation was intended to
prohibit unnecessary burdens on applicants
with disabilities when those burdens are not
placed on other applicants without disabili-
ties.

Two courts have addressed the legality
of broad, unlimited mental health questions
on professional licensing applications. The
first opinion under the ADA was decided by
the United States District Court of New Jer-
sey in Medical Society of New Jersey v.
Jacobs.'* Based on the statute and corre-
sponding regulations, the court held the
questions in violation of the ADA because
they were mere screening devices used to
decide “on whom the Board will place addi-
tional burdens.” The court struck down only
questions “exceedingly broad [in] nature”
and was “confident that the Board [could]
formulate a set of effective questions that
screen out applicants” whose conduct poses
a threat to the profession. In essence, the
court found that specific questions on past
status violated the ADA while inquiries into
conduct are permissible.

—Continued on page 13—
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In the Federal Courts

Virginia Bar Must Reframe Mental
Health Inquiry to Comply with
Americans With Disabilities Act

Clark v. Virginia Board of Bar Examiners, 880
F.Supp. 430 (E. D. Va. 1995)

Over the past several years, the Ameri-
cans with Disabilities Act (ADA) has altered
the legal climate regarding mental illness
and the duties of public licensing agencies to
ensure that its licensees are qualified to prac-
tice. Until recently, all applicants to the
Virginia Bar were required to answer the
following question: “Have you within the
past five (5) years been treated or counseled
for any mental, emotional or nervous disor-
ders?” A U.S. District Court has ruled that
this question from The Virginia Board of
Bar Examiners’ “Character and Fitness
Questionnaire” violates the ADA. The
Court ruled that the question discriminated
against the mentally ill because it was inef-
fective, stigmatized illness, deterred treat-
ment, and added burdens to mentally dis-
abled applicants not required of nondisabled
applicant.

A few years before she applied to the
Bar, Julie Clark was diagnosed with recur-
ring major depression. As a result of this
condition she “effectively lost much of [her]
ability to concentrate, act decisively, sleep
properly, orient [her]self and maintain ordi-
nary social relationships” for about thirteen
months. Clark refused to answer the mental
health question on her application, and was
consequently denied permission to take the
Bar Examination. She subsequently brought
suit against the Board of Bar Examiners.

The ADA prevents public entities from
imposing eligibility requirements that might
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tend to screen out disabled persons. Clark’s
suit did not challenge the authority of the
Board to certify the qualifications of its ap-
plicants, but claimed that the mental health
question was too broad, ineffective, and
added discriminatory burdens to the applica-
tion process for mentally disabled ap-
plicants. For example, any applicant who
answered “yes” to the mental health ques-
tion was directed to provide the dates of
treatment, the name and address of the at-
tending physician or counselor, or treating
hospital or institution, as well as a complete
description of the diagnosis and prognosis.
A preamble to the question explained that its
purpose was to assess the “fitness” of the
applicant to practice law, and noted that
“untreated or uncontrolled mental or emo-
tional disorders may result in injury to the
public.” The preamble recognized that
many factors, including the stress of law
school, sometimes made mental health coun-
seling necessary, and encouraged the appli-
cant to obtain counseling if it was needed:
“Because only severe forms of mental or
emotional problems will trigger an investi-
gation or impact on bar admission decisions,
your decision to seek counseling should not
be colored by your bar application.” The
application did not ask about physical dis-
abilities.

The ADA defines “disability” as a
“physical or mental impairment that sub-
stantially limits one or more of the major life
activities of the individual,” including work.
The court found that Clark met the ADA
definition of a “qualified individual with a
disability”—a person who otherwise meets
the requirements for services, programs or
activities provided by public entities, such as
the Virginia Board of Bar Examiners, but
who is nevertheless disabled. The ADA does
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permit, however, the denial of benefits to an
otherwise-qualified person if he or she cur-
rently poses “a direct threat to the health or
safety of others.” Thus the District Court
had to consider if the question imposed re-
quirements that discriminated against the
disabled, and if so, whether they were neces-
sary to protect the public’s interests.

Clark offered expert testimony claiming
that previous mental health counseling was a
poor predictor of future behavior and that
broad questions were useless in predicting
current fitness for legal practice. This posi-
tion is supported by the American Psychiat-
ric Association’s (APA) guidelines for men-
tal health inquiry by its licensing boards:
“Only information about current impairing
disorder affecting the capacity to function as
a physician, and which is relevant to present
practice, should be disclosed on application
forms.”

The mental health question itself was
shown to be ineffective in identifying appli-
cants with mental illness. Since the question
was added to the application, over 2000
completed applications have been submitted
yearly, but only forty-seven of those indi-
cated that the applicant had sought mental
health treatment. Both Clark and the Board
submitted testimony indicating that at any
given time, approximately twenty percent of
the population suffers from mental illness.
No testimony was offered to show that Bar
applicants constituted an uncharacteristic
sample of the population. Of the forty-seven
applicants who admitted to seeking treat-
ment, only two of those were subject to fur-
ther investigation beyond the application,
and neither was determined to be unfit to
practice based on medical history.

The court ruled that the application did
not necessarily “screen out” the disabled, but
that it did impose additional burdens on ap-
plicants with disabilities by subjecting them
to further inquiry and scrutiny. Fur-
thermore, it found that the question could
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possibly deter applicants from seeking coun-
seling when it was needed, and suggested
that the Board’s own preamble to the ques-
tion was a tacit admission of this potential
effect.

Mental health inquiries might
deter applicants from seeking
needed counseling.

The court noted that several similar
cases have already been argued before state
and federal courts, and that broad questions
regarding mental health treatment have con-
sistently been ruled in conflict with the
ADA. Eight states (Connecticut, Florida,
Maine, Minnesota, New York, Pennsylva-
nia, Rhode Island and Texas) have amended
mental health questions to avoid litigation
under the ADA. The American Bar Associ-
ation House of Delegates recently agreed
that bar examiners “should consider the pri-
vacy concerns of bar admission applicants
[and] tailor questions concerning mental
health and treatment narrowly in order to
elicit information about current fitness to
practice law.” The National Conference of
Bar Examiners has also recently edited its
mental health questions to focus on current
mental conditions, rather than previous treat-
ment.

The district court ruled in Clark’s favor
and enjoined the Virginia Board from re-
quiring an answer to the question in the fu-
ture. The court affirmed that some form of
mental health inquiry was appropriate and
necessary, but offered no guidance in fram-
ing new questions.

[For more on the effects of the ADA
upon licensing boards, see page 1 of this
issue.]
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Fourth Circuit Finds Commitment
Hearings by Teleconference Consti-
tutional

U.S. v. Baker, 45 F. 3d 837 (4th Cir. [N.C.])
1995

The U.S. Court of Appeals for the 4th
Circuit has ruled that the use of video equip-
ment to visually link physically separated
patients, attorneys, and judges in civil com-
mitment hearings satisfies due process for
patients. The first case to challenge this
procedure was the result of a pilot study,
recommended by the United States Judicial
Conference, to investigate the feasibility of
video linkages during court proceedings.

Leroy Baker, who has a history of
schizophrenia, was serving a fifteen-year
sentence for bank robbery. He consented to
hospitalization at the Federal Correctional
Institution at Butner, North Carolina, in or-
der to receive psychiatric treatment. In June
of 1993, Baker’s condition worsened and he
began to refuse medication, which necessi-
tated continuous seclusion to manage his
“inappropriate behaviors and florid psycho-
sis.” The warden at Butner initiated a com-
mitment hearing in federal court to allow
continued treatment on an involuntary basis.
Baker was subsequently committed involun-
tarily during a U.S. District Court hearing
that took place as he and his attorney
remained at the federal facility, communi-
cating through video and sound transmis-
sions with the government attorney and the
district judge in the courtroom in Raleigh.

The court heard testimony from three
parties. A forensic psychologist stated that
Baker presented symptoms of chronic

_paranoid-schizophrenia. A court-appointed
physician reported that he had provisionally
diagnosed Baker similarly. Baker himself
offered a rambling, incoherent statement.
Following this testimony, Baker’s attorney
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did not challenge the commitment on the
grounds that Baker was not mentally ill, but
instead asserted that Baker’s mental condi-
tion had worsened under government care
and was “created by factors that are beyond
the control of the patient.” The court ruled
that Baker should be committed.

The courtroom was equipped with one
television monitor facing the judge and an-
other facing the government attorneys and
spectators. Two video cameras were used,
one focused upon the judge and the other
upon the U.S. attorney. At the correctional
facility, the conference room also contained
two cameras, one focused upon Baker and
his attorney and one upon the witness chair,
as well as one television monitor, visible to
the entire room. The judge determined
which images would appear on both court-
room monitors, while at Butner, Baker’s
attorney controlled the monitor. Neither
monitor could show more than one image at
the same time. Consequently, the judge and
U.S. attorney could not simultaneously view
the witness and the defendant.

On appeal to the 4th Circuit, Baker ar-
gued that this arrangement made it difficult
to choose the appropriate image at any given
moment in the hearing, and also made it
necessary to constantly shift one’s attention
between live and video images. Baker and
his attorney could not simultaneously view
the U.S. attorney and the judge’s reaction,
while the judge did not always switch back
and forth between the lawyer and witness
with every question, but sometimes left the
image of either the defense table or witness
stand on-screen for several minutes. Baker
also contended that the sound and video
quality was poor. The district court stated
that there were no such transmission prob-
lems in the courtroom and that the court
reporter transcribed the proceedings without
trouble.

Baker’s appeal went beyond the particu-
lars of sound and video quality in this spe-
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cific case to challenge the fitness of video
proceedings for civil commitment hearings
in general. The U.S. Supreme Court has
ruled that commitment hearings are civil
matters, that civil confinement is not as
onerous as criminal confinement, and that
features of due process afforded to criminal
defendants under the Sixth Amendment do
not fully apply to patients in a commitment
hearing. This is true even if the patient is a
prison inmate; commitment remains a civil,
not a criminal matter. However, the Court
has endorsed certain protections for prison-
ers subject to civil commitment and those
protections have been enhanced by a federal
statute to include the chance to present evi-
dence and the right to confront and cross-
examine witnesses who testify in favor of
commitment.

Can video conferencing provide
defendants with adequate
access to the court?

Baker’s attorney argued that the criminal
and civil distinction is theoretical, and that
in practice commitment may yield effects
worse than those of incarceration. Prison
inmates who are committed have no speci-
fied release date, and must bear the double
stigma of imprisonment and of having been
declared legally insane. Physical presence,
according to Baker’s attorney, is key in such
hearings, and video conferencing hampers
the ability to make a favorable impression
upon the court and present an effective de-
fense. Baker’s defense argued that he had
been reduced to a voice in a box, while the
U.S. attorney had unmediated access to the
judge. He claimed that the video arrange-
ment deprived him of an opportunity to
gauge the effectiveness of his argument and
to sense, first-hand, the court’s interest.
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The appellate court rejected these argu-
ments, affirming both the constitutionality of
video proceedings and Baker’s commitment.
The court reaffirmed the distinction between
civil and criminal proceedings and due pro-
cess. Video proceedings would not affect
the judge’s decision, according to the ruling,
because in such a hearing “the court will
determine which expert’s opinions it finds
more persuasive based not upon the de-
meanor of the expert while testifying, but
upon the qualifications of the expert, and the
substance and thoroughness of the opinions
offered.” Though defense counsel may pre-
fer to argue directly before the judge, this
preference is not a constitutional concern,
according to the court. Finally, the court
pointed out that video proceedings save the
trouble of transporting the patient, which is
“hazardous to the respondents and a burden
to prison and court officials.”

In dissent, Circuit Judge Widener sug-
gested that administrative convenience may
not be sufficient grounds for using video
links in trials. However, he noted, Baker’s
need for psychiatric care remained uncon-
tested by the parties, thus reducing the value
of this case as a test of the soundness of the
video protocol. A proper test of the video
conference format would implicate the po-
tential for mistaken judgements of the
patient’s mental condition. Widener con-
cluded that

[a]ny risk of mistake in such a case is mini-
mal, even if it exists at all, where the gov-
ernment’s expert, the prisoner’s expert, the
government’s attorney, and the prisoner’s
attorney all agree on the result . . . . It will
take a contested case, I suggest, before we
should ascertain whether a man should be
deprived of his liberty by a merely televised
witness$ and whether a man should be so
deprived of the opportunity to be present
and face and address the court.
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States Required to Provide Legal As-
sistance for Institutionalized
Persons only through Pleading
Stage of Civil Rights Cases

Cornett v. Donovan, 51 F.3d 894 (9th Circuit
[Idaho]) (1995)

In 1992, four patients at Idaho State
Hospital South (SHS), filed a civil com-
plaint claiming that the hospital violated
their constitutional rights of access to the
courts because it provided neither a law li-
brary nor a legal assistant on the premises.
Soon after receiving the complaint, SHS
agreed to contract with the public defender’s
office to provide legal advice to patients
regarding habeas corpus and reexamination
of commitment proceedings and to represent
the patients in court through an initial plead-
ing. Both parties agreed to the settlement,
which rectified all of the plaintiff’s com-
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Because the right of access to the court re-
quires assistance through the pleading stage,
the right requires that the state provide as-
sistance if a defendant raises a counterclaim
or cross-claim, or [if] the court orders a re-
ply. Requiring assistance throughout the
pleading stage enables the inmate to rebut
the State’s arguments when a court deter-
mines that a rebuttal would be of assistance.
The inmate thus receives the full assistance
necessary to file a “legally sufficient” claim.
[emphasis added]

The appellate court emphasized that the
right of access for mental patients and pris-
oners in civil matters should not be confused
with the right to counsel in criminal trials.
Such a right levels the playing field, and
“once a claim reaches a court, an indigent
institutionalized person is in the same posi-
tion as an indigent noninstitutionalized per-
son filing, for example, a civil rights claim.”

plaints but one: the scope of constitutional
right of access. Did the right of access re-
quire that states provide legal representation
beyond the initial pleading stage?

The SHS patients argued that the right of
access must extend beyond this phase of a
civil rights case because institutionalized
mental patients would have difficulty prose-
cuting their claims. In a declaratory judge-
ment, a U.S. District Court disagreed, stating
that a competent attorney can present a
plaintiff’s case thoroughly at the initial
pleading. The Circuit Court of Appeals af-
firmed this decision and noted that the U.S.
Supreme Court had never suggested that the
right of access for inmates or patients re-
quired states to provide legal assistance be-
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However, the court explained that the
“pleading stage” could be extended by
courts to ensure a fair hearing:
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In the Virginia Courts

Diminished Mental Capacity Alone
Does Not Void Consent to Sex

Adkins vs. Virginia 20 Va. App. 332, 457 S.E.
2d 382 (1995)

In a recent decision overturning a con-
viction for rape, the Virginia Court of Ap-
peals ruled on two important issues regard-
ing mental incapacity and expert testimony.
The court decided that intelligence tests not
administered by a psychologist, but given
under his or her supervision, could be used
to form an opinion admissible in court. The
court also clarified the definition of “mental
incapacity” as it relates to consensual sexual
activity under Virginia law.

Robert Adkins was convicted of rape for
having sexual intercourse with a woman
who exhibited diminished mental capacity.
The victim, whom the court called “Teresa,”
was sixteen years old, enrolled in the eighth
grade and living with her parents at the time
of the sexual encounter. Doctors had diag-
nosed Teresa as mentally retarded when she
was three.

Theresa met Adkins at a local mall and
they exchanged telephone numbers. The day
before the alleged rape, Teresa’s mother
overheard a telephone conversation between
Adkins and Teresa. She ended it by taking
the phone, telling Adkins of Teresa’s mental
retardation, and warning him to leave her
daughter alone.

The next day, while her mother was
shopping, Teresa phoned Adkins and asked
him to meet her at a nearby convenience
store. They went to Adkins’s home, had sex-
ual intercourse twice, ate dinner, watched
television, and fell asleep. The couple was
discovered after Teresa’s mother notified
police that her daughter was missing.
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Adkins signed a statement admitting that
he had sex with Teresa. He was subse-
quently prosecuted and convicted of rape
under a Virginia statute that protects people
with mental impairments from being sexu-
ally exploited due to their mental incapacity.
Adkins was twenty-seven years old and liv-
ing with his father at the time of his encoun-
ter with Teresa. Although his own mental
capacities were not an issue at trial or on
appeal, the appellate opinion notes that
Adkins’ sister receives his social security
checks because “he is not capable of han-
dling his own money.”

At the trial, a licensed clinical psycholo-
gist testified that Teresa’s IQ was fifty-nine,
her mental age was 10.4 years, and her 1Q
range was between fifty-eight and seventy.
The psychologist, who had treated Teresa
and periodically tested her since she was
seven years old, based his opinion on per-
sonal interviews with Teresa and on IQ tests
administered by his assistants.

On appeal, Adkins argued that the psy-
chologist’s statements were not acceptable
because the tests were not “based upon his
own knowledge of the facts” as required by
Virginia law. The appellate court disagreed,
pointing out that the tests were administered
under the psychologist’s direct supervision
and control and that he had personal knowl-
edge of and access to the testing procedures
involved.

However, the court did agree with
Adkins that Teresa’s mental retardation did
not necessarily meet the criteria of “mental
incapacity” as it is defined in Virginia law.
Virginia Code §18.2-61(A)(ii) provides that
“[if] any person has sexual intercourse with
a complaining witness who is not his or her
spouse . . . and such act is accomplished . . .
through the use of the complaining witness’s
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spouse . . . and such act is accomplished . . .
through the use of the complaining witness’s
mental incapacity . . . he or she shall be
guilty of rape.” Virginia Code §18.2-67.10
defines “mental incapacity” as “that
condition of the complaining witness
existing at the time of an offense under this
article which prevents the complaining
witness from understanding the nature or
consequences of the sexual act involved in
such offense and about which the accused
should have known.”

At trial, Teresa stated that she first met
Adkins on her own initiative and willingly
gave him her phone number. Teresa
testified that it was “mostly” her idea to
“make love.” She admitted to calling Adkins
with that possibility in mind, but told him
that she was eighteen. When asked about
the consequences of sex, she replied that
“you could catch AIDS” and “you could get
pregnant.” She used anatomically accurate
terms when describing the act of intercourse
and stated that she had had sex education
classes in school. Adkins argued on appeal
that evidence of Teresa’s diminished mental
capacity was not adequate to prove she did
not understand the nature or the
consequences of sexual intercourse.

Statutes protecting the mentally
disabled must not create an
unintended rule that would
prohibit all mentally impaired
persons from engaging in
consensual sexual activity.
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The court concluded that though the
mentally disabled must be protected from
exploitation, the statutes protecting them
“must not be interpreted or applied in a
manner that creates an unintended rule that
would prohibit all mentally impaired or
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retarded persons from engaging in consen-
sual sexual intercourse without having their
partners commit a felony.” Understanding
the nature and consequences of sex, accord-
ing to the ruling, might range from knowing
the physical mechanics of sex and that it can
provide pleasure to a sophisticated compre-
hension of the social and moral issues sur-
rounding sexuality.

The court continued:

the legislature did not intend to include as
part of the protected class of people those
whose mental impairment or handicap may
prevent them from comprehending the more
complex aspects of the nature or conse-
quences of sexual intercourse, but who,
nevertheless, have the mental capacity to
have a basic understanding of the
elementary and rudimentary nature and con-
sequences of sexual intercourse . . . . The
fact finder cannot infer from proof of
general mental incapacity or retardation or
an IQ range or mental age that a victim is
prevented or unable to understand the nature
and consequences of a sexual act, unless
evidence proves that the victim lacks the
ability to comprehend or appreciate either
the distinguishing characteristics or physical
qualities of the sexual act or the future
natural, behavioral, or societal results or
effects which may flow from the sexual act.

In other words, diminished mental capacity
alone does not diminish the prosecution’s
burden of proof regarding a supposed
victim’s capacity to understand sex. Teresa’s
willingness and apparent instigation of
sexual activity weighed heavily in the
court’s decision. The court reversed the trial
verdict and dismissed the conviction,
although it did note that Adkins and
Teresa’s sexual activity might be classified
as “fornication,” a Class 4 misdemeanor
under Virginia law.
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Cases from Other States

West Virginia Circuit Court Must
Reconsider Advocacy Agency’s Re-
quest for Legally Incompetent
Client’s Records

West Virginia Advocates, Inc. v. Appalachian
Community Health Center, Inc. 447 S.E. 2d 606
(1995)

J.K., a developmentally and mentally
disabled adult male, participated in voca-
tional and counseling services offered by the
Appalachian Community Health Center, Inc.
(ACHC). Because of his disabilities, his
mother had been appointed as his guardian
following a declaration of incompetency
under West Virginia law. However, accord-
ing to West Virginia Advocates, Inc.
(WVA), an independent advocacy organiza-
tion, J.K. contacted them to request assis-
tance in resolving conflicts with his mother
and in having a new case manager assigned
to him at ACHC. He signed a written autho-
rization to allow WVA to represent him and
have access to his records.

When Eileen Good of WVA contacted
ACHC, she was permitted to attend a meet-
ing held to address his request for a new
case worker, but was denied access to his re-
cords. Good learned that J.K.’s mother op-
posed attempts to obtain a new case man-
ager, and ACHC said that they could not
release his records without his mother’s con-
sent, which she refused to give. WVA then
went to court to obtain the records, claiming
that the Federal Developmental and Disabil-
ities Assistance and Bill of Rights Act
(DDA) authorized their access to J.K.’s re-
cords, and that this law overrides any West
Virginia laws to the contrary.

The DDA authorizes federal funding to
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states to help pay for services to mentally
disabled persons, but conditions that aid
upon the maintenance of advocacy organiza-
tions such as WVA. The state of West Vir-
ginia had received such funding, and WVA
claimed that the law specifically mandates
the release of records to an advocacy organi-
zation if the client authorizes it to do so.
ACHC argued, however, that the County
Commission report that declared J.K. in-
competent nullified his consent, and that
only his guardian could agree to the release
of the records. A state appeals court agreed
with ACHC, and WV A appealed to the state
Supreme Court.

In its opinion, the West Virginia court
pointed out that the DDA specifically states
that its purpose is “to offer persons with
developmental disabilities the opportunity,
to the maximum extent feasible, to make
decisions for themselves.” The court contin-
ued:

Further, the wording of the statute appears
to place each individual authorized to give
the system permission to access records on
equal footing; hence, a disabled person has
Jjust as much authority to permit the system
to have access to his records as the legal
guardian. Moreover, there is no statutory
requirement that if a disabled individual has
a legal guardian or conservator, that the sys-
tem must first obtain the consent of said
guardian.

However, the DDA leaves unaddressed a
situation such as J.K.’s: how should the
courts gauge his ability to understand the
meaning of his authorization to grant WVA
access to his records? WVA itself acknowl-
edges that his consent is meaningless unless
he understands its implications. The trial
court had ruled the authorization invalid.
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However, it did not consider the issue of
J.K.’s capacity to consent to record release
because it assumed that the County Com-
missioner’s ruling on J.K.’s legal incompe-
tency to be final. But the Supreme Court
ruled that this decision conflicted with the
DDA’s “strong intent” to offer J.K. the pos-
sibility of making his own decisions. There-
fore, it returned the case to the trial court for
a new hearing and ordered the court to base
its decision “on such factors as the develop-
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mentally disabled individual’s capability to
understand the implication of granting such
authority to the system, the individual’s abil-
ity to express preferences and personal
needs, as well as the individual’s compe-
tency.” However, the Court noted that their
remand of the case did not overturn the
mother’s status as guardian, and specifically
ordered that she continue to be consulted in
J.K.’s treatment and in other matters con-
cerning him.

The 29th Semi-Annual
Forensic Symposium

Topic
Women and Violence

Guest Speakers
Jeffrey Fagan: “Intimate Violence”
Pam Robbins: “Psychosis and Violence in Women”

Boar’s Head Inn
Charlottesville, Virginia
Thursday, November 9, 1995

Presented by the Institute of Law, Psychiafry and Public Policy, the Virginia Depart-
ment of Mental Health, Mental Retardation and Substance Abuse Services, and the
Virginia Office of the Atforney General.

For registration information, contact the Institute of Law, Psychiatry and Public Policy.
(804) 925-5126 FAX: (804) 924-5788 E-mail: ilppp@pvirginia.edu
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Mental Health Inquiries. . . .

—continued from page 3—

The Southern District Court of Florida, the second court to hold that a broad mental health
question on a bar application violated the ADA, specifically rejected the argument that Title I is
restricted to the employment context.!” It also determined that the anti-discrimination language
of Article II must be read in conjunction with the regulations prohibiting a public entity from
administering a licensing program in a discriminatory manner and from using the eligibility
requirements as a means to screen out otherwise qualified individuals. The court denied the Bar
Examiners’ argument that there was no discrimination because the plaintiffs were not denied a
license. Instead, the question and subsequent investigation were declared to be discriminatory
because they subjected applicants to additional burdens based on disability. The court suggested
that bar examiners could comply with the ADA by developing narrowly tailored questions that
will elicit information relevant to an applicant’s competency to practice law.

Case law suggests that simply narrowing the time frame of the question, as sixteen states
have done, may not be enough to comply with the ADA.' For example, Maine once asked:
“Within the past ten (10) year period prior to the date of this application, have you ever received
treatment of emotional, nervous or mental disorder?” (Colorado also includes a question similar
to this.) An applicant to the Maine bar brought suit against the state’s Bar Examiners, alleging
that questions such as these violated the ADA.!* Despite the more limited scope of the inquiry,
the Supreme Judicial Court of Maine held that

[a]lthough it is certainly permissible for the Board of Bar Examiners to fashion other questions
more directly related to behavior that can affect the practice of law without violating the ADA,
the questions and medical authorization objected to here are contrary to the ADA. Accordingly,
the applicants cannot be required to answer the questions or sign the medical authorization.

In response to this decision, the Maine Board has removed the offending questions.

In Clark v. Virginia Board of Bar Examiners, the most recent case in this area, the contested
question asked applicants if they had been treated or counseled within the past five years for a
mental, emotional or nervous disorder. [For more on the Clark decision, see page 4 of this
issue.] An affirmative response required the applicant to disclose additional treatment informa-
tion to aid the investigation.?’ The court ruled that the question violated the ADA. At the outset,
the court recognized that applicants may not be qualified under the ADA if they “pose[] a direct
threat to the health or safety of others.” Applicants who had received counseling were consid-
ered “otherwise qualified” as required under the ADA, because the Virginia Bar Examiners did
not present any evidence connecting a positive response to clear risks to the safety of others. The
court then focused on two issues: “(1) whether the Board ha[d] established requirements or
imposed eligibility criteria that subject qualified individuals to discrimination on the bases of
their disability, and (2) whether such requirements or criteria [were] necessary to the Board’s
licensing function.” The court concluded that the question did indeed impose additional
eligibility criteria on applicants with disabilities. In the second part of the analysis, the court
found that the question was not necessary under the ADA because it offered “little marginal
utility in identifying unfit applicants.”

The plaintiff in Clark further contended that potential applicants will be deterred from getting
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counseling if they know that they will have to report their mental health history on bar applica-
tions. The Virginia Bar Examiners did not present any evidence of a correlation between mental
illness and competency, but the plaintiff presented considerable evidence describing the stigmatic
and dangerous deterrent effect these questions have on applicants. Thus, the court held that the
question, in its form presented to the court, violated the ADA. Similar to other courts deciding
this issue, the court in Clark advised that a question could be drafted that would not violate the
ADA, but it gave no guidance as to what form would be lawful.

Clark and other cases indicate that bar examiners may not inquire into applicants’ past mental
health records without evidence demonstrating a correlation between past mental health and
competence. However, boards have not definitively linked previous mental health problems and
an inability to practice competently.?! No empirical evidence shows a connection between the
ability to practice law and any history of mental health treatment:?

Research and clinical experience demonstrate that receipt of mental health treatment is not
predictive of a person’s ability to carry out responsibilities with competence and integrity. Nor
does the evidence in the field indicate that bar examiners or mental health professionals can
predict inappropriate behavior on the basis of a person’s mental health history.?

Unless and until they can show such a nexus, bar
Disorder-specific questions examiners should abandon broad mental health in-
defer to the authority of quiries, or general inquiries limited to a specific time
frame.

Questions regarding specific mental illnesses
have been slightly more successful in the courts.
Disorder-specific questions are appealing because
they defer to mental health professionals and require
applicants to disclose only severe mental illnesses
that may be pertinent to an applicant’s mental fitness. Texas, Delaware and Florida currently use
this type of question:

mental health professionals,
but may still place illegal
burdens on the applicant.

(a) Within the last ten years, have you been diagnosed with or have you been treated for bipolar
disorder, schizophrenia, paranoia, or any other psychotic disorder?

(b) Have you, since attaining the age of eighteen or within the last ten years, whichever is
shorter, been admitted to a hospital or other facility for the treatment of bipolar disorder,
schizophrenia, paranoia, or any other psychotic disorder?

These two questions were disputed before the Texas District Court in Applicants v. Texas
State Bd. of Law Examiners.* The Texas State Board of Bar Examiners asserted that the format
of these questions satisfied the requirements of the ADA because “they narrowly addressed only
those disorders relevant to the practice of Jaw.” The court agreed and upheld the limited right of
the Texas Board Examiners to inquire into the mental condition of applicants diagnosed with
specified illnesses in order to protect the public from unfit attorneys. The case has not been
appealed.

Even though this is a more narrowly tailored inquiry, the examiners still must show a nexus
between these disabilities and competency to practice law. The “serious” nature of a disorder
does not necessarily link it to incompetency. Advocates of such questions argue that a large
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percentage of people who have these serious disorders cannot practice law, at least on certain
occasions or times.”> But this rationale may not be sufficient, considering prior case law. First,
diseases affect different people differently so that a particular disease, even a serious one, may
not always render one incompetent to practice law. Thus, the question is still over-inclusive.
Second, the specified diseases may be controllable with medication or proper supervision.
Hence, the disease does not equal incompetence and, moreover, the ADA requires examiners to
provide reasonable accommodations to qualified persons with disabilities. Medication and
supervision would likely be considered reasonable.?® Third, the relevant information—whether
an applicant is capable of competent practice—could be ascertained by asking questions about
specific conduct. If this information can be ascertained by different methods, bar examiners are
prohibited from asking these questions because they are no longer “necessary.” Given these
considerations, disorder-specific inquiries may not be justifiable burdens on the applicant. To
pass muster under prior case law, examiners will have to show (1) a nexus between the enumer-
ated disabilities and competency and (2) that less burdensome means are not available.

Reframing Mental Health Inquiries

Given the relative success of applicant’s attempts to strike down mental health questions, bar
examiners and other professional licensing boards need to reexamine their questions. It should
be noted that although some narrowly tailored mental health questions may be permissible under
the ADA, an affirmative answer alone would not be sufficient to disqualify an applicant. The
examining agency would have to investigate further to determine that the person is not competent
to practice. Bar examiners must first clearly establish the criteria needed to be a competent
attorney, because they can ask questions only about whether an applicant meets essential
eligibility requirements necessary to maintain a license. The American Bar Association, in its
most recent resolution pertaining to the issue, recommends limiting inquiries to the following
issues:

(1) whether the applicant has exhibited specific behaviors related to character and fitness, such as
the individual’s conduct, exercise of responsibility, trustworthiness, integrity and reliability; or

(2) whether an applicant has a condition that significantly impairs that applicant’s ability to exercise
the responsibilities of an attorney such as handling funds, exercising independent judgement,
meeting deadlines or otherwise affecting the representation of clients.?’

The qualities described in the resolution can be
used as criteria around which to tailor questions. If Bar examiners must clearly
a state determines that exercising independent judg-
ment is necessary tobea competent attorney, the to be a competent attorney,
questions asked should elicit information about an .
applicant’s independent judgment. Each state and ask only questions
should establish its own criteria and then formulate specifically related to those
questions which elicit only information directly criteria.
related to that criteria. Bar examiners must also
obtain information demonstrating a direct relation-
ship between disability and their competency criteria. They should, therefore, employ mental

establish the criteria needed
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health professionals to conduct studies to determine what disabilities, if any, will likely interfere
with the practice of law. This research should also indicate the extent of such interference and
whether it can be accommodated.

For example, the West Virginia Bar Examiners ask, “Have you ever had a mental disorder,”
which they define as

a substantial disorder of thought or mood which significantly impaired your judgment, behavior,
capacity to recognize reality or the ability to cope with ordinary demands of life to such extent that
you required care and treatment for your own welfare or the welfare of others in the community.

The definition of “mental disorder,” which mirrors language in the state commitment statute, is
likely to be valid because it sets forth characteristics that tend to show that an applicant is not
capable of practicing law. These questions should be distinguished from general questions about
whether an applicant has ever been hospitalized for treatment of mental illness. Questions of that
nature are impermissible for the same reason that broad, unlimited questions are unlawful; they
are over-inclusive and not necessarily applicable to the competency of an attorney. No court has
specifically addressed this type of question.

However, the above cited question, in its present
form, probably does not comply with the ADA be-

Inquiring into current cause it is not limited to current disorders. Questions
mental fitness directly regarding past mental health are unlawful because
relates to the ability to they may screen out an applicant with a disability or

arecord of a disability without a direct correlation to
the practice of law. In contrast, inquiring into cur-
rent mental fitness directly relates to the ability to
practice law at the time of application. Under the
ADA, examiners may ask whether applicants have
any current mental impairment that will affect their ability to practice. Eight states ask this type
of question, taken from the Florida Bar Application:

practice law at the time of
the application.

Do you currently have a mental condition which in any way impairs or limits, or if untreated
could impair or limit, your ability to practice law in a competent and professional manner?*®

There is no definition of “current” in the ADA. Florida and Delaware bar examiners define
current to mean “recently enough so that the condition may have an ongoing impact on one’s
functioning as a licensed attorney.” Although no court has determined what “current” means,
some commentary indicates that a time limitation of twelve months or less would be acceptable.
Other commentators suggest that the ADA would not prevent asking if a person has been
adjudicated incompetent, remains incompetent or if a person is presently subject to an involun-
tary civil commitment order because these conditions have a direct correlation to an applicant’s
ability to practice law.” Eight states include questions of this nature. Again, however, these
inquiries cannot be unlimited in scope, because they then would risk being unduly invasive. The
questions should be limited in some manner to elicit only information related to competency.
The ADA also allows licensing boards to reject applicants who pose a “direct threat” to the
health and safety of others. If examiners can show a particular question would elicit information
demonstrating an applicant’s direct threat, then the question would be permitted. Formulating a
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mental health question to identify a potentially dangerous applicant may not be possible. Given
the potential for bias and stigma in such cases, empirical evidence demonstrating the nexus
between disease and threat would be especially crucial, and the likelihood that the question
would be over-inclusive is high. Furthermore, there are less invasive and perhaps more effective
means to ascertain whether a person is a direct threat, such as asking about previous violent or
anti-social behavior. Examiners should be cautious in devising questions intended to ascertain
an applicant’s level of threat and be open to alternative forms of inquiry.

The ADA requires that the disabled be accommodated where feasible. Therefore, licensing
boards should gather information in the least burdensome fashion. To comply with this
requirement, some states ask about mental fitness by asking about applicants’ behavioral
histories rather than mental health histories. For example, the Bar Examiners of Pennsylvania
deleted all mental health inquiries, but asked instead whether an applicant had ever been
confronted by an employer, teacher, or other person regarding “such conduct as excessive
absences, inability to work with others, diligence in preparation, moral standards and similar
attitudes.” Minnesota deleted its mental health question and developed detailed questions
concerning conduct that is often found in persons suffering from incapacitating mental illnesses.
In Maryland, the Bar Examiners ask about “any circumstances or unfavorable incident in [an
applicant’s] life . . . which may have a bearing upon [his or her] character or . . . fitness to
practice law [and which was] not . . . disclosed in [the applicant’s] answers.”

Questions about a person’s past behavior indicat-

ing a lack of competence may conform with ADA

requirements if they do not necessarily single out Questions about behavior,
those with disabilities or make gross generalizations rather than mental

about a particular disability, but still elicit relevant condition, may be more
information. For example, bar examiners will want useful in screening unfit
employment and academic records because they are apolicants

likely to reveal any history of erratic, unreliable be- pp '

havior that might indicate an applicant’s unfit status.
They can supplement this request by asking whether
and under what circumstances an applicant has ever been suspended, expelled or had disciplinary
action taken against him or her by a school or an employer. Licensing boards may also want to
ask if an applicant has a history of failing to meet obligations, failing to be present or prompt at
work, or failing to maintain consistent averages in school. Each of these inquiries, pertinent to
the practice of law, may indicate that a person suffers from a disabling condition that may
worsen with added responsibilities.

These inquiries may be even more useful than a mental health question because some mental
illnesses go undetected or untreated. Therefore, examiners should ask these questions in addition
to any mental health questions that are lawful under the ADA. However, sole reliance on these
questions may not elicit information critical to an informed decision regarding certification. An
applicant could screen out pertinent information and provide only self-promoting responses. Bar
examiners can mitigate the problem by expanding their verification and investigation procedures
and by rigorously monitoring licensed attorneys through disciplinary action, attorney assistance
programs and post-admission review.

Lastly, examiners should keep in mind the sensitivity surrounding mental health and medical
records. Bar examiners typically ask for more information if an applicant answers affirmatively
to a mental health inquiry. Courts have ruled that this requirement places additional burdens on
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persons with disabilities. The request for information is further suspect because disclosure of
medical records is highly sensitive. However, this problem may be tempered if the investigation
is kept highly confidential and is completed within the usual time for certification.*® In other
words, if the investigation can be completed in the same time period as an investigation into a
non-mental health inquiry, then the requirement may not be viewed as unduly burdensome and
may be permitted under the ADA. And though legal, such inquiries can still carry the potential
for deterring applicants from seeking counseling. The court in Clark was especially concerned
that mental health inquiries would deter law students from getting counseling for fear of
exposure or rejection on the bar application. However, if examiners follow the guidelines set
forth above so that their questions are narrowly tailored, it is likely that the deterrent effect will
be minimized, if not eliminated.

Conclusion

Bar examiners and other professional licensing boards need to reevaluate the types of
questions on their applications. Examiners should avoid asking questions that are unlimited in
time or scope. They should gather evidence proving that their questions elicit information that is
relevant to the practice of law and that their questions are the least burdensome means of
ascertaining that information. However, before beginning such an endeavor, the examiners
should weigh whether the benefits of asking mental health questions outweigh the costs of
possible lawsuits, employment of evaluation commissions, and employment of mental health
professionals to prove the correlation between illness and competency—a task that may be
impossible. Given that questions about past conduct and behavioral characteristics can be good
substitutes for eliciting information about an applicant’s mental fitness, eliminating mental health
questions altogether may be the best alternative.
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Books

Representing the History of Reform
by Michael Furlough

America’s Care of the Mentally Ill: A Photographic History by William Baxter and David Hathcox. Washington,
D.C.: American Psychiatric Press, 1994. xx + 156 pages. $75.

The Turning Point: How Men of Conscience Brought about Major Change in the Care of America’s Mentally 11l
by Alex Sareyan. Washington, D.C.: American Psychiatric Press, 1994. xii + 309 pages. $16.95 paper, $43.50
cloth.

Historical narratives ultimately turn upon the starting point of the story, the author’s
investment in the subject, and the sources used to construct it, as these two accounts of mental
health institutionalization in the United States make clear. Alex Sareyan’s The Turning Point
details the work of conscientious objectors employed in mental hospitals during the second
World War, and their continued influence upon mental health care after the war. William Baxter
and David Hathcox have put together America’s Care of the Mentally 1ll: A Photographic
History to present a visual account of mental health treatment in the United States from colonial
times to the present. Both books draw upon fascinating materials, but the preconceptions of the
authors and publisher may hamper the presentation of material.

America’s Care of the Mentally Ill is a kind of family photo album published by and
presented to the American Psychiatric Association on its 150th birthday. Using photographs,
drawings, engravings and old books found mainly in the APA archives, Baxter and Hathcox have
created a visually compelling account that scans the changing face of mental health treatment.
Although photographs appear to represent reality clearly with an undeniable documentary effect,
photographers always select details and frame a photo according to the impression they want to
make. The viewer must then supply the background and do the selective work of interpretation,
noticing certain details and ignoring others. Photographs take items out of history by detaching
them from their contexts. Simply looking at photographs cannot enable a viewer to comprehend
the social and political contexts of mental health history, but can still offer insights into the way
treatment has been conceptualized and represented in the past. Baxter and Hathcox readily admit
that their album is not meant to be an academic history, but an attempt “to paint a picture of these
people, how they were treated and cared for, and how psychiatry and society have continued to
try to improve the care given.”

Thus the images show not so much what treatment environments really looked like, but
instead what ideals practitioners and care providers endorsed. The editors include drawings and
pages from Renaissance books on demonic possession, indicative of the still largely religious-
based view of human health dominant even in a period of advancing humanism. The Enlighten-
ment’s fascination with classification is represented by charts and drawings that purport to depict
a typology of the mentally ill based on physical appearance. That rage for orderliness extends
into the nineteenth century’s methods of treatment and the opening of state hospitals for the
mentally ill. The peace, rest and calm prescribed for patients can be found in the engravings that
nestle those early hospitals in idealized pastoral scenes.

Some photographs can be quite disturbing, especially when these underlying principles are
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coupled with apparently disconnected subject mat-
ter. Take, for example, a presumably pre-civil war
photograph that depicts the variety of restraining
devices available to “treat” mentally ill persons.
The objects are symmetrically arranged. In the

Photographic histories of
mental health treatment can
offer insights into the way

center sits what could easily be taken for an electric that illness and care have
chair. The wooden seat is replete with leather straps been conceptualized in the
and iron shackles for the legs, arms and head. past.

Leaning against either side of the chair are long
rods culminating in u-shaped braces used to restrain
patient’s by pinning them to the wall or floor. Directly above this trio hang three circular leather
collars, arranged in a triangle, of which the bottom two feature long belt straps. Their function is
not entirely clear. Yet there is no mystery about the purpose of the iron braces and chains that
hang on either side of the top collar, above each of the two lower ones. Similar hand and leg
braces are also hanging on the wall, interspersed regularly throughout an array of trusses, face
masks, and leather mittens. Chains, draped and hung like banners, crown the entire layout,
providing the bunting for this celebration of physical restraint. It takes only a moment to notice
the ghastly orderliness of this photograph’s composition: these objects are arranged in a
pyramid, with the most restrictive—the chair—at the base and the least restrictive at top. The
order that would be brought to the disordered mind appears here in the arrangement of the
physical objects used to keep patients motionless (i.e., static, calm, orderly). In this sense, the
photograph is comparable to the symmetrical and orderly architectural layouts of nineteenth
century asylums designed by J.S. Kirkbride. Care providers countered disorder inside the mind
with symmetry and regimen outside in the physical world.

Although this is a book of pictures, the choice of photos and their arrangement tell a story.
Here, it is a tale of loss that is simultaneously a return. When Baxter and Hathcox come to
present-day care, the narrative thrust of this photographic series becomes clear. Both the
commemoration of the APA, and the subject matter of most pictures—state mental hospi-
tals—suggest a clear bias toward professionalization and institutionalization. This is no great
shock, but it takes a curious turn. Baxter and Hathcox have chosen to depict postwar
deinstitutionalization as a complete absence of mental health care. “This wholesale emptying out
of the state mental hospitals created many problems, the most obvious of which is today’s large
population of the homeless mentally ill,” they write. This text accompanies bountiful images of
the homeless under bridges, on park benches, staring into space, and in confrontation with police
officers. In this context, these persons appear to be the ultimate victims. Yet these scenes are
juxtaposed with shots of weed filled lots, broken windows and cobwebbed stairs in what we are
meant to assume were once grand old hospitals. The buildings, it seems, are just as forlorn. One
wonders which is the greater tragedy in the eyes of Baxter and Hathcox, that of the homeless, or
that of the asylum?

If the nineteenth century depictions of mental illness and its treatment focused on order, then
disorder apparently characterizes the contemporary scene. The implication is that we have
returned to the days of gruesome typologies and unscientific care: “Have we come full circle?
Are we back to the time when only those who can afford care get it while the rest are left to their
own devices? ‘Almshouses, jails and the streets’ have become ‘halfway houses, jails and the
streets’ in the twentieth century.” Baxter and Hathcox are preaching to the choir. Published in a
limited edition at a cost of $75 by the APA’s own press, this polemic will not reach those who
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need to see it.

Baxter and Hathcox As a family album, America’s Care of the Men-
tally Ill serves its purpose by reflecting the APA’s
image and perspective. Without denying the serious-
ness of these problems, or the need for greater atten-
tion from politicians and the public, it is hard not to

represent contemporary
mental health treatment as a
complete failure of care. If

order prevailed in wish that they had attempted to include photos of

nineteenth century community treatment centers or of other kinds of

depictions of mental illness, outpatient-based care. But decay, nostalgia and sen-

disorder characterizes the sation are easier to convey in a visual medium, and in
the end, more interesting, than limited and quiet

contemporary scene.
p ry SUCCeESS.

Alex Sareyan offers a more upbeat view of insti-
tutional reform in The Turning Point. This must be
one of the first histories of mental health told not from the bottom up, or top down, but from the
middle. Rather than focusing on patients or on the professionals who directed the field, Sareyan
presents the story of those who usually had to work in the institutions with both groups. At the
start of World War II, the Selective Service System created the Civilian Public Service (CPS) in
response to lobbying from Quakers, Mennonites, Brethren and other traditionally peace-oriented
religious groups. These pacifist denominations hoped to prevent the persecution that their
conscripted but objecting members had experienced during the previous world war. Finding
them productive service work at a time of national crisis, it was hoped, would enable them to
prove their loyalty both to the nation and to their convictions. CPS draftees worked in many
areas, but eventually about 3,000 “COs” were assigned to hospitals for the mentally ill and
training schools for the retarded. CPS members labored according to their skills when possible.
They might work as attendants or secretaries, but also as nurses, administrative assistants, or
physicians. Hospital administrators, doctors, governors, and even Eleanor Roosevelt publicly
supported and praised COs in the face of public scapegoating and charges of cowardice.

Sareyan, who was himself a member of the CPS, explains that their hospital work contributed
directly to the reform of psychiatric care in the United States. CPS members were shocked at the
conditions of state hospitals during the war. Wartime mobilization had decimated staffs, while
funding had never recovered from the Depression, leaving many hospitals ill able to care for the
massive numbers of committed patients. In the place of proper care, COs could find corruption,
abuse of patients, and unsafe buildings. Compared with other staff members, they often brought
new and profoundly different attitudes to their jobs, and the benefits for patients could be
immediate. Sareyan uses one entire chapter to reprint letters from Warren Sawyer, a CO who
worked in Philadelphia State Hospital for most of the war. Describing his daily routine to his
family, Sawyer explained exactly how his religious and political beliefs affected the way he did
his job:

This is a perfect setting in which to demonstrate the superiority of pacifism over brute force in
handling tense situations. If you can convey to patients that you’re not afraid of them and respect
them as individuals—even though you’re shaking in your boots—they return your respect. A few
attendants have had their jaws smashed, but they’re usually the ones who approach troublesome
patients with broom handles and other similar weapons . . . . I've already broken up several fights
using this technique, and it works. (page 44)
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As the war continued, many of these COs improved conditions in the hospitals through
administrative channels whenever possible. When they were rebuffed, as they were frequently,
they developed relationships with the local press and blew the whistle on fraud and poor
conditions. (Sareyan briefly discusses a probe into Eastern State Hospital at Williamsburg,
Virginia sparked by the reports of COs, including two physicians, who worked there. Among the
results was the resignation of the hospital superintendent.) Because the source of these problems
lay in wider social misunderstanding of and indifference to mental illness, many CPS members
directed their efforts toward education and public relations. When the war ended, several such
CPS members formed the National Mental Health Foundation, which, though seriously under-
funded and often in conflict with organizations such as the APA, continued its educational efforts
to build support for reform.

The inclusion of primary documents like Sawyer’s letters, press releases and interviews with
former CPS members makes The Turning Point a valuable and interesting record of mental
health treatment during the War. Yet, when Sareyan reaches the War’s end, the tone and pace of
the book changes. The story of the NMHF and its successor organizations frequently becomes
little more than the story of PR campaigns, planning sessions and editorial correspondence told
in tedious and repetitive detail. Sareyan includes many excerpts from NMHF publications to
document the organization’s work in detail. However, he imparts little sense of how these post-
war publicity campaigns intersected with similar campaigns undertaken by the APA, the massive
amount of research money pouring into the field after the war, or even the growing popularity of
psychotherapy, all of which surely had as much, or more, to do with changing public attitudes
and reform. In the post-war period, Sareyan’s scope is too narrow.

Part of the reason for this could be the author’s own participation in the organizations he
discusses. The “About the Author” note says that he worked in the CPS unit at Connecticut State
Hospital in Middletown, that he was appointed assistant director of the unit, that he established
the first full time public relations unit at a U.S. public mental hospital while there, and that after
the war he joined the staff of the NMHF as public relations director. Clearly, he knows his
subject, but his in-depth knowledge sends him into the minutiae when expanding his gaze
outward would be more useful. His enthusiasm for the work that he and his colleagues did
comes through on every page of the book, but this can eventually only raise questions about the
importance he places on some events he discusses. As if aware of this potential conflict of
interest, Sareyan has some difficulty representing himself and his own actions in the narrative.
The biographical sketch is written in third person, as such notes usually are, but in the body of
the book he calls himself alternately “Sareyan” and “I.” In a section on the Connecticut State
Hospital and the establishment of their internal newsletter, The Attendant, he refers to the
founder and editor only as “the assistant director of the CPS unit of the hospital.” That would be,
of course, Sareyan himself.

Ironically, the overabundance of information that mars Sareyan’s account could have helped
Baxter and Hathcox’s photographic history. Limitations of the APA repositories prevent full
documentation of many of the photographs in their collection. While they present an archlve.
with too little information, Sareyan presents too much irrelevant or repetitive material that rplght
have been replaced with more archival material. Based upon the few excerpts he provi.defs, it
appears that the work done by the NMHF was innovative, interesting, and even enter.tamlng. In
fact, the development and modernization of public relations within the field of psychlatry, apd
medicine in general, is a subject that cultural historians need to address. Anyone interested in

taking up the subject would do well to look at these two books.
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Health Care Confidentiality: Current Virginia Law
and a Proposal for Legislation

By Paul Lombardo

What I may see or hear in the course of the treatment or even
outside of the treatment in regard to the life of men, which on
no account one must spread abroad, I will keep to myself
holding such things shameful to be spoken about.!

This is Hippocrates’ ancient prescription for medical confidentiality. Once presumed only for
physicians, the rule of confidentiality is now a universal ethical requirement for those who work in
health care settings, including psychologists, social workers and others who provide mental health
services. The ethical norm for practitioners is matched by an expectation on the part of patients
who yield the secrets not only of their bodies, but of their minds, in an effort to achieve health.

Some have argued that developing practice trends give too many people access to a patient’s
records. As aresult, the foundation of trust characteristic of the doctor/patient relationship has
eroded, they say, and the ethic of shared secrets is threat-

ened.2 Additionally, the new technologies that require com- ——
: : : | icd Also in this issue:

puterized medical records and convenient electronic data
transmission have made the protection of clinical information
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difficult. Legal practice has also evolved, and demands for
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commonplace.

Certain kinds of medical innovations have led to propos- Case Index. 44

als for new laws. For example, the availability of previously
unknowable genetic information set the stage for the devel-
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opment of a model genetic privacy act,’ and general concerns over the possibilities for abuse of
electronic medical records have yielded calls for a comprehensive national law to regulate medical
confidentiality. A bill that would accomplish that goal has recently been introduced in Congress.*
In the judicial arena, the importance of mental health confidentiality is coming into focus as the
United States Supreme Court reviews the application of the psychotherapeutic privilege to actions
in federal courts.’

Meanwhile, though some federal statutes provide extraordinary protection for certain kinds of
records,® and occasional exceptions that supersede state prohibitions on disclosure,” medical con-
fidentiality is generally a creature of state law.

Virginia Confidentiality Law

Virginia’s law relating to confidential medical or mental health information is contained in a
patchwork of statutes that are difficult to find and more difficult to understand and apply. Taken
together, those laws neither instruct the subject of sensitive information when his or her expecta-
tion of confidentiality will be respected, nor clearly alert the professional when a disclosure of
confidential information is appropriate. Ironically, while there are as many as fifteen different stat-
utes that allow or require doctors and psychotherapists to breach patient confidentiality, there is
no statute in Virginia that specifically requires confidentiality to be maintained in both public and
private therapeutic contexts. (See Table 1.)

There are, however, several statutes that protect some features of medical and mental health
confidentiality. A statute on the “Rights of Patients and Residents” of facilities operated, funded
or licensed by the Department of Mental Health, Mental Retardation and Substance Abuse Ser-
vices promises “legal rights and care consistent with basic human dignity.” A specific provision of

Table 1: Virginia Law Allowing or Requiring the Disclosure of Patient Information

§ 32.1-36..........physician must report HIV+ patients, children with STDs

§32.1-37.......... medical care facility directors and others must report certain diseases
§ 37.1-226........ patient “deemed” to consent to disclosure for purpose of insurance reimbursement
§ 46.2-401........ medical directors of state facilities must report discharged mental patients unable to

operate motor vehicles to Department of Motor Vehicles

§ 54.1-2400.1... health professional immunity for making reports to police and others concerning
patient threats

§ 54.1-2906...... hospital’s duty to report disciplined or impaired health professionals

§ 54.1-2907...... practitioner’s duty to report impaired heath practitioners

§ 54.1-2908...... health professional organization’s duty to report disciplined members

§ 54.1-2909...... organizational duty to report malpractice, discipline in other states, professional
incompetence, etc.

§ 54.1-2966...... physician to report the disability or infirmity of a person licensed to operate aircraft

§ 54.1-2966.1... physician to report the disability of a person licensed to operate a motor vehicle

§ 54.1-2967......physician to report wound inflicted by certain weapons

§ 54.1-2968...... physician immunized for identifying any person under the age of 22 who has physical
or mental handicapping condition

§ 63.1-55.3.......physician and others must report evidence of adult abuse

§ 63.1-0248.11 physician and others must report evidence of child abuse

§ 65.2-607........ workers' compensation exam by physician designated by employer not privileged
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the statute allows a facility resident to
“[h]ave access to his medical and mental
records and be assured of their confidential-
ity ... .

Another statute settles the ownership of
medical records in health care providers
while simultaneously mandating that “pro-
viders shall keep medical records confidential
and only authorized personnel shall have ac-
cess to such records.””

The only other broad legal protection of
confidential information is provided by a
privilege against compelled disclosure in the
litigation context.

The Privilege Statutes:
Virginia Code §§ 8.01-399; 8.01-400.2

Two statutes protect against compelled
court disclosure of confidential information
communicated during a health encounter.
Section 8.01-399 covers communications
made to physicians and other “duly licensed
practitioners of the healing arts,” specifically
including clinical psychologists. The privi-
lege insulates “any information. . . acquired
in attending, examining or treating the pa-
tient in a professional capacity.” It is opera-
tive in civil (but not criminal) litigation ex-
cept when the patient’s physical or mental
condition has been put at issue, or in the
court’s judgment when “necessary to the
proper administration of justice.” Though
courts have broad discretion under this stat-
ute to compel disclosures concerning other-
wise confidential communications, the prac-
tices of trial judges are quite variable. At
times confidentiality is honored even in
criminal trials—though the statute does not
protect it.* At other times, though confiden-
tial medical information has seemed particu-
larly relevant to fair adjudication, the judge’s
discretion in excluding it from a civil trial has
been upheld.”

—continued on page 41—
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In the Federal Courts

Supreme Court Remands Tuggle
Case a Second Time

Tuggle v. Netherland, 116 S. Ct. 283, 64 USLW
3315 (1995)

Lem Tuggle was convicted of murder by
a Virginia state court in 1984. At his sen-
tencing hearing, the Commonwealth pre-
sented psychiatric testimony that there was a
high probability that Tuggle would represent
a danger to the community in the future.
Tuggle’s request for an independent psychia-
trist to review his case was denied, and so
the testimony of the Commonwealth’s expert
went unrefuted. A jury found Tuggle guilty,
and because it recognized the aggravating
circumstances of future dangerousness and
vileness of his crime, it sentenced him to
death.

The next year the Supreme Court de-
cided Ake v. Oklahoma, 470 U.S. 68 (1985),
[ See Ake v. Oklahoma: New Directions for
Forensic Evaluation, 5 Developments in
Mental Health Law 1(1985)] and held that
“when the prosecutor presents psychiatric
evidence of an indigent defendant’s future
dangerousness in a capital sentencing pro-
ceeding, due process requires that the state
provide the defendant with the assistance of
an independent psychiatrist.” Relying on
Ake, Tuggle appealed the decision of the
Virginia Supreme Court. The United States
Supreme Court overturned both the Virginia
decision and the subsequent decision of the
4th Circuit Court of Appeals rejecting habeas
corpus relief, and returned the case to state
court.

On remand, the Virginia Supreme Court
invalidated the portion of the jury’s decision
that resulted from the finding of future
dangerousness, but reaffirmed the death
sentence based upon the jury’s finding of

Paae 7R

vileness. On petition for habeas corpus by
Tuggle, a Federal District Court faulted that
conclusion, (See “Federal District Court
Grants Habeas Corpus Petition Claiming
Denial of Right to Independent Experts,” 14
Developments in Mental Health Law 5
[1994]) but was overturned by the Fourth
Circuit Court of Appeals.

The judgement of the Fourth Circuit was
rejected a second time by the U.S. Supreme
Court. Because of the Ake error, it rea-
soned, Tuggle was unable to develop his
own psychiatric evidence, and the
Commonwealth’s assertions went unchal-
lenged. The lack of any contradictory
testimony may have increased the persua-
siveness of the expert’s opinion. With other
evidence, the Supreme Court said, the jury
may not have imposed the death penalty.
While the existence of another aggravating
factor, such as vileness, may permit the death
penalty to stand, it does not necessarily do
so. The Supreme Court encouraged the
Court of Appeals to conduct “harmless
error”’ analysis in order to determine
whether, without the finding of future dan-
gerousness, the jury would have decided the
Tuggle case in the same way.

California May not Take Social
Security Benefits of Hospitalized
Mental Patients

Crawfordv. Gould, 56 F. 3d 1162 (9th Cir.
1995)

The Ninth Circuit Court of Appeals
recently ruled that California’s practice of
withdrawing money from the accounts of
involuntarily committed patients without
adequate notice and consent violates federal



Volume 15, Number 2

law. Under California law, patients who are
committed to state psychiatric hospitals are
held liable for the cost of their own care,
support, and maintenance. California de-
ducted the money, which included Social
Security benefits, in order to reimburse
hospitals for such costs. The Court, how-
ever, found California’s procedure unaccept-
able.

California protocol required that upon
commitment all patients received a “State-
ment of Financial Liability” informing them
that they were responsible for the cost of
their care. The State then conducted a
financial investigation of each patient to
determine an appropriate contribution and to
calculate a monthly bill. Patients were asked
to sign an “Authorization for Deposit and
Withdrawal,” in which they agreed to deposit
their money, including their Social Security
benefits, into a trust account maintained by
the hospital. The form also gave the hospital
trust officer the authority to withdraw funds
from the account, which was entitled “pa-
tients’ personal deposit fund.” When an
individual patient’s total deposits exceeded
$500, the hospital could apply the excess to
the cost of that patient’s care.

The State’s practice was challenged in a
class action suit brought by several patients
on behalf of “all current and future patients
involuntarily committed to California state
psychiatric hospitals.” Five of the six plain-
tiffs either refused to sign the authorization
or subsequently revoked their authorization
for withdrawal. Even if a patient declined,
California removed the money from the
patients’ fund and presented the protesting
patient with a “Notice of Intended With-
drawal,” informing him or her of the monthly
deduction. While both the authorization and
the intended withdrawal forms included a
statement about a patient’s right to appeal
withdrawals, neither described a process of
appeal; rather, they simply instructed patients
to contact the trust officer who administered
the deposit fund.
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The district court enjoined both
California’s practice of withdrawing Social
Security benefits without consent and the
State’s deduction of any funds from patient
accounts without adequate notice. The
lower court required that patients be in-
formed about the proposed share of costs
and how that determination is made, their
right to appeal the determination, and the
appeals process and procedure. Adequate
notice must also include a warning that
certain benefits are exempt from legal pro-
cess and cannot be used to pay for the cost
of care without “the patient’s knowing,
affirmative, and unequivocal consent.”

Patients must be informed that
certain benefit payments cannot
be used to pay for treatment
without their knowing,
affirmative and unequivocal
consent.

The Court of Appeals affirmed the
district court’s opinion; Social Security
benefits cannot be deducted absent meaning-
ful patient consent, and adequate notice must
be provided. The Court further found that
California’s practice was preempted by
federal statute. The nonassignment provi-
sion of the Social Security Act, 42 U.S.C.
Section 407(a), provides that “the right of
any person to any future payment under this
subchapter shall not be transferable or
assignable, at law or in equity, and none of
the moneys paid or payable or rights existing
under this subchapter shall be subject to
execution, levy, attachment, garnishment, or
other legal process, or to the operation of
any bankruptcy or insolvency law.” The
Court considered California’s procedure to
be in conflict with the federal statute, and the
Supremacy Clause of the United States
Constitution therefore requires the State’s
procedure to be set aside.

The Court relied on the 1988 case of
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Bennett v. Arkansas (485 U.S. 395) in which
the Supreme Court held that an Arkansas
statute allowing the attachment of a
prisoner’s Social Security benefits to pay for
the costs of incarceration violated the Su-
premacy Clause. The Bennett Court ruled
that section 407 (a) of the Social Security
Act “does not contain an implied exception
for attachment of payments when a state has
provided the recipient with care and mainte-
nance.” The Ninth Circuit was constrained
to follow the Supreme Court’s interpretation
of Congressional intent, and it had already
applied the reasoning of Bennett in a previ-
ous case with facts quite similar to
Crawford. Because the differences between
the two cases were insignificant, the Court of
Appeals concluded that California’s proce-
dures were inconsistent with the federal
statute and therefore preempted by it.

The court decided that California’s
procedures of withdrawal from patient
accounts constituted “other legal process”
even though technically there is no threat of
court involvement or formal legal proceed-
ings. This interpretation is consistent with
the purpose of the federal statute, which is
designed to protect Social Security benefi-
ciaries from the claims of their creditors. To
interpret the statute more narrowly would
allow the state to obtain benefits through
procedures that afford less protection than
those of the judicial process.

Because a contract requires
consent, involuntarily committed
patients cannot be said to have an
implied contract with hospitals.

Contrary to the State’s argument, the
Court also noted that patients do not have an
implied contract with hospitals, in which they
agree to apply their benefits to the cost of
their care. A contract requires consent, and
involuntary commitment, by definition, is
devoid of consent.
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Federal Habeas Relief Granted in
Washington Sexual Predator Case

Youngv. Weston, 898 F. Supp. 744 (W.D. Wash.,
1995)

A Federal District Court has granted a
writ of habeas corpus in a case challenging
the constitutionality of Washington State’s
Sexually Violent Predator statute. That law,
previously upheld as constitutional by the
Supreme Court of Washington, authorized
indefinite commitment of defendants deter-
mined to be “sexually violent predators.”
(See “Supreme Court of Washington State
Finds Sexual Predator Commitment Law
Constitutional,” 13 Developments in Men-
tal Health Law 35 [1993]).

The controversial statute defined a
sexually violent predator as one “who has
been convicted of or charged with a crime of
sexual violence and who suffers from a
mental abnormality or personality disorder
which makes the person likely to engage in
predatory acts of sexual violence.” It per-
mitted the state to initiate an involuntary
commitment process when certain detainees
were on the verge of release. Individuals
convicted of a sex offense, found incompe-
tent to stand trial for such an offense, or
found not guilty of a sex offense by reason of
insanity could be the target of further institu-
tionalization just as their sentences were
about to expire or when their release was
imminent. The statute required that they be
confined in correctional institutions but
established no mandates for treatment.
Detainees had no right to a hearing other
than an annual review unless they convinced
a court that their conditions had changed.

Andre Brigham Young had been con-
victed of three separate rapes spanning a
twenty-two year period, the last in 1985.
Pursuant to the sexual predator statute,
Washington state filed a petition for the
involuntary commitment of Young one day
before his scheduled release from prison. A
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jury found him to be a sexually violent
predator, and he was committed indefinitely.
Young appealed the commitment on consti-
tutional grounds, and the Washington Su-
preme Court held that the statute was not
unconstitutional.

The United States District Court for the
Western District of Washington disagreed.
First, the court held that the statute violated
substantive due process, a doctrine that
prevents the government from undertaking
arbitrary and wrongful actions even if the
procedures involved are fair. A long line of
cases has established that state infringements
on liberty require a compelling interest, and
the method of restriction must be tailored
narrowly to achieve only that interest.

Courts have been reticent to permit
detention or incarceration for any reason
other than punishment. For example, while
detention of mentally ill individuals is permis-
sible, in Foucha v. Louisiana, 504 U.S. 71,
112 S.Ct.1780 (1992), the Supreme Court
reiterated its long-standing rule that patients
be both mentally ill and dangerous to warrant
continued confinement. (See 12 Develop-
ments in Mental Health Law 4 [1992]).
The most significant problem with
Washington’s statute was that it lacked a
mental illness requirement. In fact, the
legislature explicitly targeted individuals who
did not meet accepted definitions of mental
illness. It stated that a “small but extremely
dangerous group of sexually violent preda-
tors exist who do not have a mental disease
or defect that renders them appropriate for
the existing involuntary treatment act.” The
legislature asserted that sex offenders exhibit
antisocial personality features that are not
amenable to treatment, that the prognosis for
cure is poor, and that traditional involuntary
commitment was inadequate to address the
risk sex offenders pose, since they are un-
likely to engage in overt acts of violence
while confined. Thus, the statute endorsed
indefinite incarceration based only on a
showing of potential future dangerousness.

Developments in Mental Health Law

Page 31

July—December 1995

Furthermore, the language of the statute was
circular: it defined a sexually violent predator
as a person who suffers from a mental
condition that predisposes him or her to
commit acts of sexual violence. The federal
court decided that disorders falling short of
mental illness could not justify indefinite
confinement.

The court also determined that
Washington’s statute violated the ex post
facto clause of the Constitution. That
doctrine guarantees individuals fair warning
of the effect of the law and permits reliance
on established law until it is explicitly
changed. For a statute to violate the ex post
facto clause, it must be retrospective, that is,
it must apply to events that occurred before

Washington’s Sexual Predator
law targeted individuals who did
not meet accepted definitions of
mental illness.

the enactment of the new law. In addition,
the law must be disadvantageous to the
person who challenges it. Young’s case
satisfied both of these criteria. The ex post
facto clause applies only to criminal laws,
and although the Washington legislature has
considered its Violent Predator statute a civil
matter, the District court found it to be
punitive in nature. The statute authorized
affirmative restraint for an indefinite period
of time, it applied to criminal behavior, and it
promoted retribution and deterrence, the
traditional aims of punishment.

Finally, the District Court remarked that
the statute punished offenders twice for the
same crime. The Constitution’s double
jeopardy clause protects citizens against this
abuse, and the court found that the Predator
statute subjected sex offenders to a second
incarceration for one offense, in violation of
double jeopardy.

Young’s case is currently pending on
appeal before the 9th Circuit Court of
Appeals.



Volume 15, Number 2

Developments in Mental Health Law

July—December 1995

In the Virginia Courts

Town May Allow Mental Health
Facility not Explicitly Permitted by
Virginia State Law

Trible v. Bland, 250 Va. 20, 458 S.E.2d 297 (Va.
1995)

The Supreme Court of Virginia recently
decided that a town may define the type of
group home which is allowed in its district in
more permissive terms than those that appear
in the state statute. Virginia Code section
15.1-486.3 provides that “a residential
facility in which no more than eight mentally
ill, mentally retarded, or developmentally
disabled persons reside,” which is licensed by
the Department of Mental Health, Mental
Retardation, and Substance Abuse Services,
“shall be considered residential occupancy by
a single family.” The Court has now clarified
that, with a permit from the Department of
Social Services, a town has the authority to
operate a group home containing more that
eight people in a residential district.

In December of 1992 the Town of West
Point issued a Certificate of Use and Occu-
pancy to the owner of a single-family de-
tached dwelling. The certificate permitted
the use of the dwelling as a group home and
restricted occupancy to no more than 21
residents.

In August of 1993 Charlotte W. Trible
filed a complaint against West Point, naming
Mayor R. Tyler Bland as one of the defen-
dants. Trible lived in a single-family resi-
dence adjoining the newly-established group
home, and she disputed the granting of the
certificate, which was issued without notice
to adjacent property owners. Upon learning
of the group home, Trible had first taken her
complaint to the board of zoning appeals in

July 1993. She was denied a hearing there
because her request for review of the zoning
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administrator’s decision was time-barred.

In her complaint Trible asserted that the
issuance of the permit, which allowed 21
residents in the group home, violated various
provisions of the state statutes and town
ordinances, particularly Virginia Code
Section 15.1-486.3. She claimed that the
ordinance was not in compliance with the
authority granted to localities by the General
Assembly. Trible sought a judgment declar-
ing the ordinance invalid, an injunction
preventing the enforcement of the ordinance
and operation of the home, and a rescission
of the certificate of occupancy.

The trial court ruled that West Point’s
more expansive definition of a group home
was not in violation of the Dillon rule, a
principle of state law that prohibits munici-
palities from exercising powers not expressly
granted by the Commonwealth, and that the
zoning administrator’s decision was there-
fore appropriate. The trial court also found
that it was proper for the board of zoning
appeals to decline to hear Trible’s complaint
because she was time-barred under Virginia
Code Section 15.1-496.1, which provides a
30-day window of appeal. Though permit-
ted to amend her pleadings to the Supreme
Court of Virginia, Trible declined to do so.

The question before the Court concerned
the interpretation of Virginia Code Section
15.1-486.3. Trible contended that the
language of that section limited the zoning
power of local authorities to allow group
homes in residential districts. Conversely,
West Point argued that the statute limited the
zoning power of localities to exclude group
homes from residential districts.

The Court decided that the statute at
issue was not a maximum occupancy restric-
tion but rather a “use restriction and comple-
menting family composition rule.” The
statutory provisions do not mandate a cap on
the number of people who may live in a
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group home; instead, the statute simply says
that residential facilities meeting certain
specifications should be treated the same as
residences occupied by a typical family
composed of people related by blood, mar-
riage, or adoption. Although a locality
clearly cannot be more restrictive than the
statute, it is free to be more permissive in its
treatment of group homes than the statutory
language requires.

Virginia Court Lacks Jurisdiction to
Try Minor as Adult Absent
Meaningful Hearing

Douglas v. Commonwealth, 19 Va. App. 324,
451 S.E.2d 49 (1995)

When a juvenile court transfers a minor
to circuit court for trial as an adult, the
minor appealing such decision is entitled to a
proper hearing or a meaningful review in the
circuit court. The Court of Appeals of
Virginia has held that without conducting a
meaningful review of the decision to transfer,
the circuit court is not empowered to try the
juvenile.

In two separate bench trials, Lamont O.
Douglas was convicted of malicious wound-
ing, robbery, two counts of use of a sawed-
off shotgun, and use of a firearm in the
commission of a felony. Though only sixteen
years old at the time of the offenses, Douglas
was tried as an adult in the Circuit Court of
Fairfax County. Douglas appealed the
convictions, asserting that the trial court
failed to conduct the type of review of the
transfer proceedings to which he was entitled
by law and that therefore it did not have
jurisdiction to try him. Douglas further
contended that he was denied due process of
law when the trial court refused to allow an
additional mental health examination that he
requested.

On January 31, 1992, Douglas was taken
into custody for the commission of several
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crimes, some against Augustin Garcia and
the others against Kenneth Mandeville three
days later. He was charged with robbing the
first victim with the use of a sawed-off
shotgun and shooting the other, also with a
sawed-off shotgun, with the intent to maim,
disfigure, disable, or kill him.

On separate occasions with respect to
each event, the Commonwealth’s attorney
provided notice of its intent to seek transfer
to the circuit court for trial as an adult.
Likewise on separate occasions, the Juvenile
and Domestic Relations Court found prob-
able cause to believe that Douglas had
committed each of the crimes, and the court
ordered a consolidated transfer investigation
and report to be made. The juvenile court
conducted a hearing on May 11, 1992 and
ordered the case to be transferred to circuit
court for trial as an adult on all charges.
Douglas noted his appeal of the decision, and
counsel set May 28 as the date for argument
of the appeal in the trial court.

A few days after the hearing in juvenile
court, Douglas’s attorney received a tele-
phone call from the clerk of the circuit court.
Based upon the trial court’s review of
Douglas’s file only, the appeal had been
denied and the Commonwealth’s attorney
had been notified to seek an indictment in the
trial court. This decision was made prior to
the receipt of the transcript of the transfer
proceedings that had been conducted in
juvenile court; that transcript was not filed in
the trial court until May 29,1992.

In a series of pretrial motions Douglas’s
counsel argued that the trial court should
have done more than merely read the
defendant’s file before swiftly denying his
appeal. In response, the Judge stated, “I am
of the opinion that the Code does not require
a hearing.”

The Court of Appeals of Virginia has left
less room for differences of opinion. Virginia
Code Section 16.1-269 (E) requires the
circuit court to examine all “papers, reports,
and orders” when determining whether a
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juvenile case should be transferred to the
circuit court. The Court held that the tran-
script of the transfer proceedings is a docu-

The appellate court ruled that
transcripts of transfer hearings
must be reviewed by the circuit
court before adult trial of a
juvenile proceeds.

ment that falls within the meaning of “pa-
pers, reports, or orders.” The trial court
either should have considered the transcript
or should have provided Douglas a hearing
on the matter. The appellate court recog-
nized that it is critical for the circuit court to
make an independent determination about
transfer. It pointed out the paradoxical result
of the trial court’s procedure: Douglas was
afforded a right to appeal to the circuit court
in regard to the transfer proceedings that
occurred in juvenile court, but once in the
circuit court he was afforded neither a
hearing nor any meaningful review. The
right to appeal, without more, afforded him
nothing.

Douglas also argued that his due process
rights had been violated because he was
denied an additional mental health examina-
tion. In advance of his trial, Douglas was
examined by a clinical psychiatrist who found
him to be competent to stand trial and sane
at the time of the offenses. These findings
were not contradicted at the sentencing
hearing by the clinical psychiatrist employed
by Douglas, although that doctor did recom-
mend further review by an expert in Mary-
land. As part of the transfer hearing, the
juvenile court had ordered a study and
psychological report, the results of which
indicated no psychiatric disorder. Douglas
requested an additional mental health exami-
nation to be conducted before sentencing,
and he wanted to be transported to Maryland
to get it.

Considering the record before it, the
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Court of Appeals was not convinced that
another mental health examination “would
have been a significant factor in the sentence
[Douglas] would have received.” The court
was satisfied with the previous examinations,
particularly since they included a review by a
psychologist chosen by Douglas. The Court
indicated that Douglas’s sanity at the time of
the offense had not been shown to be a
significant factor in his defense.

Furthermore, no authority was presented
that would support a decision to transport
Douglas to another state for such examina-
tion.

The case was remanded to trial court,
which must conduct either a hearing or a
meaningful review of all papers, reports, and
orders.

Hunter Who Mistakes Man for
Turkey Entitled to Psychological
Expert

Farley v. Commonwealth, 20 Va. App. 495, 458
S.E2d 310 (1995)

The Court of Appeals of Virginia has
ruled that the trial court erred in refusing to
hear expert psychological testimony prof-
fered to explain how one hunter might have
mistaken another for a turkey. Although the
trial court had ruled the evidence inadmis-
sible as a matter of law, the Court of Appeals
remanded the case, requiring the trial court
to exercise its discretion in determining the
admissibility of the expert testimony.

While turkey hunting in the early morn-
ing hours of May 20, 1992, Newton Wesley
Farley, Jr. shot and killed another hunter. At
trial he was convicted of involuntary man-
slaughter and reckless handling of a firearm.

According to Farley, he went hunting
with his father and brother, and the three
men took their own paths in the woods.
Farley proceeded to use a turkey call, and he
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heard a turkey gobble. As he moved to-
wards the noise he heard a turkey coming
toward him and believed he saw a turkey.
He also thought he saw the turkey ruffling its
feathers as if it were going to fight. Farley
testified that he looked at his target through
his scope for approximately one minute
before he shot. Though he believed in his
mind that he was shooting a turkey, he
discovered after firing that in fact he had
shot a man dressed in camouflage. The
camouflage included a hood with a mask,
and the other hunter, while hiding in the
bush, had also been using a turkey call.

At trial Farley wanted to introduce
expert testimony about perception. He
proffered the testimony of John L. Kibler,
Chairman of the Psychology Department at
Mary Baldwin College, to explain the phe-
nomenon known as “closure.” According to
Dr. Kibler, when the brain is confronted with
ambiguous stimuli, it will draw a conclusion
to complete an unclear image, even though
the conclusion may be wrong. Internal
factors such as previous experiences, expec-
tations, fears, and anticipations influence the
brain’s interpretation of ambiguous stimuli,
so two people who witness the same ambi-
guities might arrive at different conclusions
about them. In other words, when the
environment is difficult to interpret, internal
factors tend to lead humans to their own
conclusions about their surroundings. Given
that the purpose of camouflage is to create
ambiguous stimuli, Dr. Kibler planned to
testify that, with certain internal expecta-
tions, a person could perceive the existence
of a turkey that wasn’t really there.

To prove that Farley committed involun-
tary manslaughter, the Commonwealth had
to convince the jury that he was grossly,
wantonly, and culpably negligent “such as to
indicate a reckless or indifferent disregard of
human life and of the probable consequences
of the act.” In order to convict Farley of
reckless handling of a firearm, the Common-
wealth also had to prove that Farley handled

Developments in Mental Health Law

Page 35

July-December 1995

his rifle “in a reckless manner such as to
endanger the life, limb, or property of an-
other person.” Therefore, a crucial issue in
determining both criminal negligence and
recklessness was the extent to which Farley
tried to identify his target.

The Court of Appeals said that Farley
had a right to introduce evidence that he
didn’t act in a gross, wanton, culpable, and
reckless manner. The court noted that proba-
tive evidence is normally admissible; it
should be excluded only when its probative
value is outweighed by policy considerations

The perceptual phenomenon
known as “closure” may have
caused the hunter to believe he
was shooting a turkey, when in
fact he was shooting another
hunter.

such as unfair prejudice, needless consump-
tion of time, or unnecessary confusion of the
jury.

Relevant scientific evidence is likewise
admissible provided that the expert is quali-
fied to give testimony and the science offered
is considered reliable. A judge may exclude
scientific testimony if he thinks the evidence
is a matter of common knowledge and will
not be helpful, or if the testimony will force
the jury to make a certain conclusion on an
ultimate issue in the case.

At trial neither Dr. Kibler’s expertise nor
the reliability of the science upon which he
based his testimony were at issue. The
Commonwealth did contend, however, that
the proffered testimony about “closure” was
a matter of common knowledge, making it
unnecessary, and that to admit it would force
the jury to make a particular decision about
Farley’s state of mind. Since Farley’s mental
state at the time of the offense was an ulti-
mate issue in the case, it was a topic about
which the jury should deliberate, and an
expert should not draw such an influential
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conclusion about it.

The Court of Appeals disagreed. That
misperception can be the result of a psycho-
logical phenomenon over which the mind has
no control is not necessarily common knowl-
edge. The Court believed that the expert
testimony might have assisted the jury in
understanding and resolving the case. In
particular, the psychologist would have
explained how the camouflage could have
contribute to Farley’s misperception. This
may have dispelled the jury’s impression that
Farley was grossly, wantonly, and wilifully
negligent, an essential issue of the case. In
addition, the expert testimony may have
bolstered Farley’s claim that he carefully
identified his target before shooting, refuting
the Commonwealth’s theory of recklessness.

The Court of Appeals did not concur
with the Commonwealth’s claim that Dr.
Kibler’s testimony would have required the
jury to find that Farley believed he shot a
turkey. Dr. Kibler would have testified only
to the possibility that one can misperceive
what one sees; he would not have addressed
the central question of whether Farley
actually mistook the hunter for a turkey.
Even with Dr. Kibler’s testimony, the jury
could have disbelieved Farley’s story.

For all of these reasons, the Court of
Appeals found that the doctor’s testimony
could be admitted, and remanded the matter
to the trial court, where the judge may use
his discretion in deciding whether or not to
admit the evidence.

Ultimate Issue and Hearsay
Testimony of Expert Reverses
Conviction for Sexual Battery

Jenkins v. Commonwealth, 21 Va. App. 222, 463
S.E. 2d 330 (1995)

Following a grand jury indictment, James
Lloyd Jenkins was charged with the aggra-
vated sexual battery of his nephew, a child
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born in 1990. At trial, evidence was submit-
ted that the boy was cared for by his grand-
parents on weekdays, and that Jenkins visited
the home frequently. The trial judge then
permitted the testimony of a licensed clinical
psychologist who offered the opinion that
the boy had been sexually abused. Over de-
fense objections, the expert was permitted
to repeat certain statements made to him by
the child and upon which his opinion had
been founded.

Experts may tesitify only about
matters outside of common
knowledge, and may not express
opinions about the case’s
“ultimate issue.”

Specifically, the psychologist testified
that in private sessions the boy reported
having been “sexed.” He pointed to his
groin when asked for more details. Further,
the child gyrated his pelvic area in a forward-
thrusting motion to demonstrate and used
anatomically-correct male dolls to further il-
lustrate the incident. The psychologist con-
cluded that the child had developed an ad-
justment disorder as a reaction to the stress
of sexual abuse. The jury subsequently
found Jenkins guilty.

Jenkins’ appeal of the conviction was
based on two arguments. First, he claimed
that the trial judge erred in allowing the ex-
pert to testify about an ultimate fact at issue
in the case. The Court of Appeals of Vir-
ginia agreed, relying on the Virginia Supreme
Court decision in Cartera v. Common-
wealth, 219 Va. 516, 248 S.E.2d. 784
(1978). In that case, the rule was established
that while an expert may be permitted to ex-
press an opinion about matters that fall out-
side of common knowledge and experience,
an opinion about “the precise or ultimate fact
inissue” is not admissible. Thus, since the
fact at issue in the Jenkins case was whether
the child had been sexually abused, the psy-
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chologist should not have been permitted to

assert his opinion that sexual abuse had been
committed. The determination of that ques-
tion was better suited for the jury.

Jenkins also argued that the
psychologist’s testimony contained inadmis-
sible hearsay statements made by the child.
Again citing Cartera, the Court of Appeals
agreed. To justify an expert opinion, the
court noted, an expert may testify about
statements made to him or her concerning a
patient’s pain, suffering, or subjective symp-
toms, but Cartera did not extend this rule to
include statements concerning the circum-
stances of an offense. The boy’s claim that
he had been “sexed” fell into the latter cat-
egory according to the appellate court, and
the trial judge erred in admitting it. The con-
viction was reversed and the case remanded
to the circuit court for a new trial.

Videotaped Psychiatric Examination
under Hypnosis not Admissible in
Virginia

Radcliffv. Commonwealth, 1995 WL 332217
(Va. App. 1995) [not reported]

When Robin Kallen Radcliff appealed her
conviction of capital murder and conspiracy
to commit capital murder, she complained of
three errors at the trial level. Radcliff first
argued that a videotape of her psychiatric
examination, during which she underwent
hypnosis, should have been admitted into
evidence. The Court of Appeals rebuffed this
argument stating, “It is well established that
hypnotic testimony is considered unreliable
and inadmissible evidence in this Common-
wealth.”

The Court justified the Commonwealth’s
position by noting several problems with
hypnosis, all of which are enumerated in the
Court’s earlier decision, Hopkins v. Common-
wealth, 230 Va. 280, 337 S.E.2d 264 (1985),
cert. denied, 475 U.S. 1098 (1986). The law
questions the reliability of hypnotic testimony
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because under hypnosis a person is vulner-
able to suggestion. Furthermore, in order to
benefit herself or please her psychiatrist, a
person under hypnosis may attempt to fill in
gaps in memory by imagining details or by
intentionally fabricating facts. Both during
hypnosis and following it, a hypnotized
person may not be able to distinguish fact
from fiction. Finally, hypnosis may foster
strong confidence in the recollection of the
events that were uncovered only through
hypnosis. The trial court found that the
videotape of Radcliff’s hypnosis “would be
of little probative value and carries with it
great risk of fabrication.” The Court of
Appeals considered this decision to be within
the discretion of the trial court and refused
to disturb the ruling.

Radcliff was also dissatisfied with the
amount of time she was held in custody
before going to trial. Under Virginia Code
section 19.2-243, defendants are entitled to
be released if trial has not commenced
within five months of the finding of probable
cause in the district court. Some circum-
stances, however, serve to excuse an other-
wise unacceptable delay. In Radcliff’s case,
the delay was attributable to the defendant’s
successive motions to the lower court.

Thus, since the delay was the result of
Radcliff’s own actions, and since her motions
indicated no concern about being afforded a
speedy trial, the court found that she was not
in need of the statutory protections generally
given to others.

It is well established that
hypnotic testimony is considered
unreliable and inadmissible
evidence in Virginia.

Radcliff further challenged the lower
court’s decision to admit the hearsay state-
ments of her alleged coconspirators. Con-
trary to Radcliff’s claim, Virginia law clearly
provides that once the court has made a
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threshold decision that a case involves a other COhf’rtS to carry out a murder. With
conspiracy, the actions and statements of any the conspiracy proven, the coconspirators
conspirator in furtherance of the conspiracy h'ear say statements—made after the commis-
are admissible evidence against any other. sion of the murder but before payment for
Radcliff’s own statements convinced the the crime—were deemed admissible against
court that she conspired with at least two Radcliff.

SPRING 1996 ForeNsIC AND CIviL TRAINING SCHEDULE
at the
INsTITUTE OF LAW, PsycHIATRY AND PuBLIc PoLicy
Charlottesville, Virginia

CIVIL TRAINING PROGRAMS FORENSIC TRAINING PROGRAMS
Civil Commitment Training Program Basic Forensic Evaluation Training
Institute of Law, Psychiatry and Public Policy Institute of Law, Psychiatry and Public Policy
February 15-16 March 19, 20, 21, 22 & 25

Alternatives to Patient Consent Sex Offender Evaluation Training
Institute of Law, Psychiatry and Public Policy Institute of Law, Psychiatry and Public Policy
April 19 March 8

Mental Health and Law Orientation Capital Sentencing Evaluation Training
April 22, Institute of Law, Psychiatry and Public Policy
Central State Hospital June 14

Mental Health and the Law Annual Symposium Introduction to Forensic Mental Health Law
June 6-7 May 3

The Jefferson - Richmond, Virginia Western State Hospital

Substance Abuse and Law Orientation Forensic Symposia

Institute of Law, Psychiatry and Public Policy May 10

March 4 Charlottesville

The Advanced Forensic Evaluation Training Program originally
scheduled for January 11 & 12 will be rescheduled. Please contact
the Institute for more information.

All training programs are subsidized by the Virginia Department of Mental Health, Mental
Retardation, and Substance Abuse Services. Continuing Legal and Medical Education
Credit is available for some programs with two months advance notice.

A fee schedule is available upon request. Contact the Institute of Law, Psychiatry and
Public Policy at (804) 924-5126, FAX (804) 924-5788, or e-mail ilppp@virginia.edu. For
descriptions of training programs visit the Institute’s world wide web site:
www.ilppp.virginia.edu/ilppp.
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In Other State Courts

Warrant Required before Police
Entry of Home to Carry out
Involuntary Commitment Orders

McCabe v. The City of Lynn 875 F. Supp. 53
(D.Mass. 1995)

Rose Zinger, a sixty-four-year-old
woman suffering from extreme obesity and
high blood pressure, died of a heart attack
when Lynn, Massachusetts police officers
kicked in her door and physically restrained
her to carry out an involuntary commitment
order. A U.S. District Court ruled that the
police policy permitting warrantless entry
violated the Fourth Amendment protection
against unreasonable searches and seizures.

Zinger lived alone in Lynn, and spoke
little English. In addition to the physical
ailments described above, she also suffered
from “psychological problems” that were
said to be related to her past experiences as a
survivor of the Holocaust. In September
1989, her physician applied to the Tri-City
Mental Health and Retardation Center to
initiate the involuntary commitment process
under Massachusetts law. However, the
Lynn police did not attempt to take her into
custody until the following afternoon, choos-
ing to coordinate the commitment with a
State Constable who planned to serve an
eviction order that day.

The Constable, in light of his prior
attempts to serve eviction notices on Zinger,
informed the officer in charge of the commit-
ment that she was unlikely to cooperate or
open her door. When the police arrived at
Zinger’s home, they rang the door bell but
received no answer. After one minute, they
kicked in the door. Once inside, the officers
proceeded upstairs where they found another
door locked, identified themselves, but again
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received no response. They started to kick
this door in but stopped when Zinger opened
it slightly.

An officer showed Zinger the commit-
ment papers and tried to explain that she
needed to see a doctor. But her understand-
ing of English was limited and she began to
close the door, shouting: “Why, why, no
doctors!” When the police entered the room
Zinger reached for a small knife on a nearby

The city policy allowed police
serving involuntary commitment
orders to “escalate the degree of
force,” but it did not require a
warrant to forcibly enter a home.

table. One officer knocked Zinger to the
floor, and while she lay face down, scream-
ing, her hands were cuffed behind her back.
When the Emergency Medical Technicians
(EMT) arrived, they explained that Zinger’s
size and uncontrollable behavior made it
impossible to carry her downstairs on a
stretcher. According to the subsequent trial
court record: “Upon hearing this, the officers
forced Ms. Zinger down the stairs on her
buttocks one step at a time.”

The EMTs placed Zinger on a stretcher,
face down, still handcuffed behind her back.
One of the police officers then noticed blood
running from her mouth and removed the
cuffs. An EMT found no pulse, and began
cardiopulmonary resuscitation, but Zinger
was pronounced dead at two p.m., an hour
after the officers arrived at her home.

In depositions filed with the court, the
City of Lynn explained that it normally
followed the policy of serving involuntary
commitment papers peacefully. However,
officers were authorized to “escalate the
degree of force” if they met with resistance.
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The policy did not require that a magistrate
be consulted, or that a warrant should be
sought prior to forcible entry of a home in
such cases. The city cited the beneficent
motives of involuntary commitment and
argued that the application for a commitment
order, when completed by a physician, made
a warrant unnecessary. In such situations,
the police’s role as agents of the doctor
outweighs their role as agents of the city.
Furthermore, the doctor’s application noted
that Zinger was dangerous to herself and
others and needed to be evaluated immedi-
ately.

But if that was so, the court noted, “the
Lynn Police acted with leisure in arranging a
convenient time” to serve the order. Clearly
moved by the circumstances of the case, the
court was unequivocal in its application of
Fourth Amendment guarantees to personal
liberty and domestic privacy in civil commit-
ment cases. “This case” the court began,
“involves Rose Zinger who survived the
Holocaust only to die at the hands of the
Lynn Police.” Of the city’s attempt to char-
acterize police behavior as part of a thera-
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peutic plan, the court noted that “[c]oerced
hospitalization is uniquely susceptible to
abuse.”

Although a certified physician or psy-
chologist might be uniquely qualified to
evaluate the emotional condition of a
patient, he or she is not qualified to
determine whether probable cause exists
to support an unconsented entry of an
individual’s home or seizure of an indi-
vidual. The Constitution specifically
imparts that responsibility to the judiciary
... Moreover, the agents of the doctors
in this case are police officers with guns
and batons, not hospital orderlies and
nurses. There is no therapeutic relation-
ship which a warrant mechanism might
disrupt.

Since the officers already expected that
Zinger would be uncooperative, they could
easily have applied to a magistrate to secure
a warrant, said the court. This case pre-
sented none of the extenuating circumstances
elaborated by other courts to allow warrant-
less search and seizure.

10th Annual Symposium

Menta/ Hea/tol:l anc] the Law

JUNE 6-7, 1996

RICHMOND, VIRGINIA

Presented by
The Institute of Law, Psychiatry & Public Policy, University of Virginia
The Virginia Department of Mental Health, Mental Retardation and Substance Abuse Services,

The Virginia Office of the Attorney General

Mark your calendars now, and don't forget to note that the Symposium, previously held in March, has
been moved to June. Contact the Institute of Law, Psychia’cry & Public Policy for details. (804) 924-
5126, FAX (804) 924-5788 or e-mail ilppp@virginia.edu.
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Health Care Confidentiality...

—continued from page 27—

A similar statute (§ 8.01-400.2) applies to communications between licensed professional
counselors, licensed clinical social workers and licensed psychologists, and their clients. The
privilege it establishes is also limited to civil actions and contains most of the same exceptions of
the companion statute (§ 8.01-399), as well as a specific cross reference to the statutory require-
ment of reporting child abuse.

Though these laws can provide a harbor against compelled revelations of confidential matter
in court, they provide inadequate barriers to other improper disclosures of personal information.
This inadequacy was highlighted in a recent Virginia Supreme Court opinion involving a medical
malpractice claim for breach of confidentiality.

Pierce v. Caday

A woman consulted her physician for advice and a prescription sedative, asking that the
“highly confidential” nature of their discussion be respected. She later found that details of her
conversation with the doctor had been repeated by his employee to her coworkers. A suit fol-
lowed, alleging that the doctor’s failure to control his employees amounted to breach of an ex-
plicit contract of confidentiality.”> The trial court dismissed the suit, questioning both the form (a
contract action) and the substance (an allegation of wrongful disclosure of information) of the
woman’s legal claim.

On appeal, the Supreme Court upheld the trial court’s decision because the plaintiff had not
complied with provisions of the malpractice act. It agreed that the claim was properly character-
ized as an action in tort, not a contract. The analysis of doctor/patient confidentiality that fol-
lowed was instructive:

While the General Assembly implicitly has recognized the existence of a qualified physi-
cian-patient privilege in Virginia, the only explicit statutory pronouncement of the privi-
lege is an evidentiary rule restricted to testimony in a civil action. . . . In the present case,
the plaintiff seeks to fashion a cause of action for recovery in damages out of what has
thus far been recognized in Virginia as merely a rule of evidence.

Some states, the Court noted, had recog-
nized wrongful disclosure of medical informa-

tion as a valid tort claim; others had not. Be- . . .
o characterized the legal privilege

cause the plaintiff and defendant presumed that . .

the claim was valid, the issue was not put to for confidentiality as “merely a

the Court, thus a decision on whether to judi- rule of evidence.”
cially recognize such a cause of action was un-

The Virginia Supreme Court has

necessary. The Court could “assume without deciding” that such an action would be available.
The Pierce case dramatized the absence of clear statutory protection in the Code of Virginia
for medical and mental health confidentiality in contexts other than the courtroom.
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Proposed Confidentiality Law

For the past two years, the Committee on the Needs of the Mentally Disabled of the Virginia
Bar Association has studied the problem of medical and mental health confidentiality. Following
a review of laws in other states and consultation with lawyers and representatives of health pro-
fessional associations, the Committee drafted a
comprehensive bill that has been introduced to
the Virginia General Assembly.

The bill is an attempt to formulate

House Bill 750 is an attempt to formulate a a comprehensive legislative state-
comprehensive legislative statement and to set a ment on the subject of medical and
general standard on the subject of medical and mental health confidentiality.

mental health confidentiality in Virginia law. It
addresses current deficiencies in the law, while
providing clear legislative guidance to both patients and practitioners concerning appropriate legal
duties, responsibilities and expectations.

The draft legislation is divided into six sections. Section I provides definitions of common
terms used throughout, and clarifies the scope and coverage in the act. For example, the defini-
tion of “provider” affected by the proposed law mirrors the use of that term in Section 8.01-
581.1 (listing all health care practitioners affected by the Medical Malpractice Act) but unlike that
section of the Code, also includes state facilities, as well as anyone licensed by the boards within
the Department of Health Professions. “Records” protected by the law include all material main-
tained in any form, along with the substance of any communication made by a patient to a pro-
vider in the course of receiving health services.

Section II recognizes a right of privacy in a patient’s medical records. It establishes the gen-
eral principle that disclosure of records is prohibited without patient consent or unless it is other-
wise permitted under conditions set forth in the law.

Section III describes the scope of coverage of the law, noting that release of information un-
der provisions of the workers compensation statute is not affected, nor are the records of minor
patients, in most cases. It also authorizes limited disclosures to caretakers of mental health pa-
tients.

Section IV lists twenty-five specific situations in which disclosure of patient information is
permitted. This section cross-references most current law that mandates or authorizes disclosure,
such as child and adult abuse reports or reports on impaired practitioners. It also incorporates
existing provisions of Section 8.01-413 regarding medical records.

Section V enumerates the requirements for responding to requests for records from patients
or anyone else, and it includes a suggested form for providing consent to release of confidential
health care information. It also incorporates procedures contained in current Section 32.1-
127.1:02 for the copying of medical records.

Section VI outlines in detail the procedure to be followed for issuing subpoenas to health care
providers. It includes strict requirements of notice to the patient and the patient’s attorney, and
the time line that must be met before records may be released by a provider. A new provision of
this section would require lawyers seeking records to notify patients of their right to object to a
subpoena. The section supplies the legal standard the court should apply when challenges to sub-

poenas are filed.

Taken as a whole, the proposed legislation would have several beneficial effects. By cross-
referencing existing statutes concerning confidentiality, it establishes a single reference point on
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that topic in the Code for patients, providers and lawyers. It gives those who create and maintain
patient records clear guidance concerning prohibited and permitted disclosures. It requires law-
yers to notify patients before disclosures of private information contained in their records are
made in response to a subpoena, and it alerts patients of their right to object to the disclosures. It
clarifies how providers can comply with subpoenas without violating the law and gives patients an
explicit right to their records. Finally, it announces a strong legislative policy in favor of confiden-
tiality, long an expectation of patients and an ethical mandate for practitioners, though never be-
fore so clearly protected by Virginia law.

Direction for both the legal and health care communities on the extent and limit to patient
confidentiality is long overdue. Whether the law will finally reflect both patient expectations and
the ethical norms of the health care professions is a matter to be addressed in the current session
of the General Assembly.

[The full text of the Virginia Health Care Confidentiality Act may be viewed on the Internet at
http://www.ilppp.virginia.edw/ilppp/medconf.html].

Paul Lombardo, Ph.D., J.D., is editor of Developments in Mental Health Law, and Director of the Mental Health Law
Training and Research Center at the Institute of Law, Psychiatry and Public Policy.
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